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On July 14, 2010, Benjamin filed a motion for repayment of the maintenance he
had paid Lisadiane after December 2006, Specifically, Benjamin argued that Lisadiane
had remarried in December 2006 and, because the divorce decree ordered that
maintenance would automatically terminate upon Lisadiane's remarriage, the district
court should order Lisadiane to repay $8,388, the amount he had paid her after her
remarriage, Benjamin attached to the motion the transcript excerpts from the trial in -
which Lisadiane and Works testified that they considered themselves in a common-law

marriage and that they had been married since December 10, 2006.

The district court held a hearing on January 24, 2011, Benjamin called Leticia
Jackson, a residential appraiser for Shawnee County. Jackson testified that in 2009,
Works purchased a house at 411 5§, W, Westchester in Topeka, On December 7, 2009,
Jackson went to the house to review the property and interview anyone home, as is the

- routine practice after a sale of property. When Jackson went to the house, a woman
answered the door, and Jackson designated the woman in her notes as "Mrs. Works."
Jackson testified that she was "pretty sure" she identified the woman as Mrs. Works
because the woman said that her husband owned the property and Works was the only

‘name on the deed.

Reichenberger also testified at the hearing. He stated that Works had testified in
the landlord-tenant case that he was married to Lisadiane, but Reichenberger could not
remember whether Works testified about the length of the marriage. Benjamin next called
Susanna Hastings, the court reporter from case 09-C-1747, and Hastings read portions of

that transcript into the record in the instant case.

Benjamin testified on his own behalf and read into the record the portion of the
special mastet's report stating that maintenance should automatically terminate upon
Lisadiane's remarriage. Benjamin testified that Lisadiane had never informed him that
she had remarried, although he had learned in December 2008 that Lisadiane and Works
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were living together. Benjamin said he told his attorney at the time that Lisadiane and
Works were living together, but the attorney did not pursue the matter, so Benjamin "just
let it ride.” Benjamin also testified that once at a school event his daughter was
introduced as the daughter of "Lisa and Mark Works and Ben Seymlour."

Works testified that he and Lisadiane were monogamous, but that he did not
believe they were common-law married under Kansas law. When asked about his
previous testimony that Lisadiane was his common-law wife, Works stated, "My
testimony was that I believe [there has been] about three years of monogamy with Ms.
Stewart." Works further testified that he was not "really married" to Lisadiane, that they
had not filed any joint tax returns, that they had no joint bank accounts, that they had no

agreement to be married, and that he would never get married again.

Lisadiane testified that she had "told the truth as [she saw] it" in her prior
testimony and that, based on her definition of common-law marriage, she had declared
herself common-law married to Works. Lisadiane also testified, however, that she was
not "legally married," that there had been no marriage ceremony, that most people knew
her as Lisa Stewart, and that she was a Catholic and would have to seek an annulment of
her marriage to Benjamin in order to remarry, which she had not done. Lisadiane also
testified that she wrote a letter to Benjamin in 2008 telling him she and their daughters
were living with Works, but that Benjamin never filed a motion to terminate or modify

maintenance after learning this information.

After hearing the evidence, the district court ordered the partiés to submit written
arguments. On February 17, 2011, the district court heard final oral arguments of the
parties, and the district court filed its order on April 8, 2011. In a comprehensive 14-page
written order, the district court found that Lisadiane and Works were in a common-law
marriage and had been since December 10, 2006. Moreover, the district court found that

the marriage was a terminating event for the maintenance even though Benjamin,
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unaware of Lisadiane's remarriage, continued to pay maintenance until November 2009.
Therefore, the district court ordered Lisadiane to repay $8,388 in maintenance to
Benjamin. Lisadiane timely appealed the district court's order.

On appeal, Lisadiane argues that the evidence did not establish a common-law
marriage, contending that the prior testimony in the landlord-tenant case was insufficient
to establish the marriage. Moreover, Lisadiane argues that Benjamin is barred from
seeking repayment because he did not "file his motion to terminate alimony until 10
months after the final payment was due." Benjar.r-iin argues that the district court correctly
determined that Lisadiane and Works were in a common-law marriage that terminated the
maintenance payments and, therefore, appropriately ordered Lisadiane to repay to

Benjamin the maintenance paid after the date of her marriage to Works.

Our Supreme Court has previously treated a district court's finding that a common-
law marriage existed as a factual finding. See In re Adoption of X.J.A., 284 Kan. 833,
877-78, 166 P.3d 396 (2007). An appellate court reviews the district court's findings of
fact to determine if the findings are supported by substantial competent evidence and are
sufficient to support the district court's conclusions of law, Hodges v. Johnson, 288 Kan.
56, 65, 199 P.3d 1251 (2009). Substantial competent evidence is such legal and relevant
evidence as a reasonable person might regard as sufficient to support a conclusion. 288
Kan. at 65. In reviewing findings of fact, an appellate court does not weigh conflicting
evidence, evaluate witnesses' credibility, or redetermine questions of fact. Jn re Adoption
of Baby Girl P., 291 Kan. 424, 430-31, 242 P.3d 1168 (2010).

In Kansas, there are three elements required to establish a common-law marriage:
(1) capacity of the parties to marry; (2) a present marriage agreement between the parties;
and (3) the parties' holding themselves out to the public as being husband and wife.
Anguiano v. Larry's Electrical Contracting, 44 Kan, App, 2d 811, 814, 241 P.3d 175
(2010), The party asserting a commeon-law marriage bears the burden of proving it. 44
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Kan. App. 2d at 814. We will address each element to determine whether there was
substantial competent evidence to support the district court's finding that Lisadiane and

‘Works entered into a common-law marriage.

Capacity to Marry

"Capacity to marry relates to whether or not a legal impediment exists to entering
into a marriage contract. Included within the term are such diverse matters as mental or
physical capacity, the absence of a spouse, whether or not the marriage would be
incestuous, and the party being of sufficient age to marry." In re Estate of Hendrickson,
248 Kan, 72, Syl. 1 2, 805 P.2d 20 (1991).

Lisadiane summarily states that her capacity to matry was questionable at best
because she is a Catholic and therefore cannot remarry without the consent of the
Catholic Church, which she had not received. Lisadiane does not cite any caselaw that
states that a religious prohibition on remarriage is a "legal impediment" to niarriagc,
thereby affécting a person's legal capacity to matry. A point raised incidentally in a brief
and not argued there is deemed abandoned. Cooke v. Gillespie, 285 Kan. 748, 758, 176
P.3d 144 (2008). As the district court here stated, even if Lisadiane's lack of permission
from the Catholic Church prevented her from marrying Works within the church, it
would not prevent her from entering into a civil or a common-law marriage. We conclude
there was substantial competent evidence to support the district court's finding that
Lisadiane and Works had the capacity to marry.

Present Marriage Agreement Between the Parties

The district court found that Lisadiane and Works had an agreement to marry on
December 10, 2006. Lisadiane argues that this element "fails miserably" because both
Lisadiane and Works testified at the hearing in this casé thé.t there was no agreement to
be married. While this testimony supports Lisadiane's contention that she and Works
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were not in a common-law marriage, there is also substantial competent evidence
supporting the district court's finding of a present marriage agreement between the
parties. In the 2009 trial in case 09-C-1747, the following exchange occurred during
Works' direct testimony:

"Q [by Lisadiane's attorney] How do you know Ms. Stewart-Works, the
defendant?

"A [by Works] She is my wife.
"Q And how long have you been married, please?
"A About three years."

During cross-examination and again on redirect, Works continued to acknowledge
his marriage to Lisadiane:

"Q [by Reichenberger's counsel] What is the date . . . of your marriage?
"A [by Works] . .. Three years ago.

"QQ Three years ago as of December the 10th of 2009?

"A Yes,

"Q So we are celebrating your anniversary today?
"MS. STEWART-WORKS: Isn't that nice?

"A [by Works] Yes.

"Q [by Lisadiane's counsel] Firstly [sic] as to your marriage, did you have a civil
ceremony?

"A. [by Works] No.

"2 And so do you consider yourself to have a common law marriage?

"A Yes.

"Q So you consider Ms. Stewart-Works to be your common law wife?

"A Yes."
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At the same trial, when asked to state her full name for the record, Lisadiane stated
"Lisadiane Stewart-Works." On cross-examination, Reichenberger's attorney asked
Lisadiane, "l understand you have declared yourself to be common law married to Mark
Works, is that correct?" and Lisadiane replied, "Yes." Lisadiane also agreed with Works' .

statement that the couple had been married for 3 years.

The district coui't stated that it found Lisadiane's and Works' earlier testimony
more credible than their testimony in the present case because "they had nothing to gain
or lose" when they testified in case 09-C-1747, whereas whether they were common-law
married "directly impacts . . . the issues to be decided in the present case." In reviewing
findings of fact, an appellate court does not weigh conflicting evidence, evaluate
witnesses' credibility, or redetermine questions of fact. In re Adoption of Baby Girl P.,
291 Kan. at 430-31. In the landlord-tenant case, Works unequivocally testified under oath
that he and Lisadiane had been in a common-law marriage since December 10, 2009.
Lisadiane also testified under oath in the prior case that she and Works were in a
common-law marriage. Based on the prior sworn testimony which the district court found
to be credible, we conclude there was substantial competent evidence to support the

district court's finding of a present marriage agreement between the parties.

Holding out to the Public as Husband and Wife

Regarding this element, Jackson testified that she met a woman at 411 S.W,
Westchester, owned by Works, who stated that her husband owned the property.
Lisadiane lived at the Westchester property with Works, and Works was the only name
on the deed to the property. Moreover, Benjamin testified that at a school event, his
daughter was introduced as the daughter of "Lisa and Mark Works and Ben Seymour." In
addition, as discussed above, Lisadiane and Works each testified in open court that they
were married, Lisadiane stated that her last name was Seymour-Works, and Works

referred to Lisadiane during his testimony as his wife. Stating the testimony in case 09-C-
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1747 was "clear and unambiguous,” the district court found that Lisadiane and Works
held themselves out to the public as husband and wife. We conclude there was substantial

competent evidence to support this finding.

In summary, all three elements of a common-law marriage were supported by
substantial competent evidence. Therefore, the district court did not err in finding that
Lisadiane and Works were in a common-law marriage and that they entered into the

marriage on December 10, 2006.
Modification of Mainienance Award

Finally, Lisadiane argues that Benjamin was ﬁrohibited from seeking repayment of
the maintenance after his obligation to make the payments had already ended. Lisadiane
equates repayment of maintenance with modification of maintenance. She also invokes
the doctrine of laches and argues that because Benjamin failed to file a motion to modify
maintenance when he discovered that Lisadiane and Works were living together, he was

later precluded from seeking repayment of the maintenance.

K.S.A. 2010 Supp. 60-1610(b)(2) provides that "the court may modify the
amounts or other conditions for the payment of any portion of the maintenance originally
awarded that has not already become due." (Emphasis added.) Lisadiane correctly cites
Blair v. Blair, 210 Kan. 156, 156-57, 499 P.2d 546 (1972), for the proposition that the
district court may not relieve a party from the obligation to pay past due maintenance
installments that are already in default, even when the payee has remarried which
otherwise terminates future maintenance. But Blair is distinguishable from the present
case. Benjamin did not seek relief from maintenance instaliments which were already
past due at the time of Lisadiane's remarriage. In fact, there is no evidence in this case

that any of Benjamin's maintenance payments were ever past due. Instead, Benjamin
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sought repayment of maintenance he had paid to Lisadiane once he learned, after the fact,

that Lisadiane had remarried,

Here, at the time of the divorce, the district court explicitly ordered that
"maintenance in this case shall be terminated by the death of either party or the
remarriage of the Petitioner [Lisadiane]. The Court shall retain jurisdiction over
maintenance with regard to the termination, modification, and/or extension." By
operation of the divorce decree, Lisadiane's common-law remarriage terminated
Benjamin's obligation to continue maintenance payments as of December 10, 2006. See
In re Marriage of Quint, 258 Kan. 666, Syl. § 2, 907 P.2d 818 (1995) (mainteﬁance
payments automatically cease upon payee's remarriage when judgment awarding
maintenance so provides). Benjamin was not attempting to "modify" maintenance
originally awarded that had alréady become due in violation of K.S.A. 2010 Supp. 60-
1610(b)(2). Instead, Benjamin was merely attempting to enforce the original divorce
decree which provided that Benjamin's maintenance obligation automatically ceased

upon Lisadiane's remarriage.

Furthermore, Benjamin's attempt to seek repayment of the maintenance was not
barred by the doctrine of laches. Although Benjamin had learned that Lisadiane and
Works were living together in 2008, Benjamin did not know about the common-law
marriage until Reichenberger told him about the testimony in the landlord-tenant lawsuit.
The divorce decree provided that maintenance terminated upon Lisadiane's remarriage,
not upon her cohabitation with another person. As soon as Benjamin learned about the
common-law marriage, he took immediate action to seek repayment of the maintenance.
For all these reasons, we conclude the district court did not err by ordering Lisadiane to

repay maintenance she received after the effective date of her common-law marriage,

Affirmed.
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