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arresting officer failed to ascertain if Diaz had even attempted to exercise her visitation
privilege with A.M., we hold the district court correctly dismissed this charge for lack of

probable cause,

Meza received custody of A.M. in 2009.

An understanding of the custody orders pertaining to A.M. is important for sorting
out the issues raised in this appeal. Meza received custody of A.M. in 2009 by a court
order issued in a Finney County child in need of care action where A.M. and two other
children were removed from the care of their mother, Andrea Diaz. The court held it was
in the best interests of A.M. to designate both parents as joint custodians. Meza was
chosen as the primary residential custodian of the child on a permanent basis, subject to
Diaz' parenting time, set out in an attached parenting plan. In turn, the parenting plan
provided Diaz with parenting time each Wednesday evening from 4:30 p.m. until 8.30
p.m. Diaz was responsible for transporting the child to and from Meza's residence at 1525
T-Bone Street in Garden City.

Then on December 15, 2010, Diaz reported to Patrol Officer Josiah Smiddy of the
Garden City Police Department that she did not have parenting time with A.M. that day.
Diaz provided Smiddy a copy of the parenting plan and claimed that Meza had made
statements to her about leaving Garden City with A.M. so she would not be able to have

her parenting time. Diaz had parenting time with A.M. on her previous scheduled visit,

The next day, Smiddy went to Meza's T-Bone Drive address. Because Smiddy had
no authority to make an arrest outside the city limits of Garden City, he asked Finney
County Sherriff's Deputy Kramer to go with him to the home on T-Bone Drive. Smiddy
saw Meza's car at this address. After Smiddy and Kramer arrived, Meza's brother told
them Meza was not at home; however, Meza's father appeared and had Meza come

outside where Smiddy asked him some questions.
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Smiddy told Meza there was a reported violation of Diaz' court~ordered child
parenting time the day prior and that he was there to find out Meza's side of the story "to
determine if there actually in fact was a crime." Meza told Smiddy that he took A.M. to
school on December 15 but had a family emergency in Dodge City that day. Meza knew
he had to leave at 12:30 p.m. to go to Dodge City and admitted he did not notify Diaz.
Meza did not have a phone but had driven by Diaz' residence. Smiddy was not certain if
he was told that Meza had gone to the door at Diaz' house to try and contact Diaz, Meza
picked up A.M. from school at approximately 3:50 p.m. Smiddy c¢laims Meza told him
that "he was planning on leaving Garden City with his daughter so [Diaz] could not have
her appropriate parenting time." For his part, Meza told Smiddy, "Diaz would not rest

until he was in jail."

Smiddy had Kramer arrest Meza for interference with parental custody. After
Kramer handcuffed and transferred custody of Meza, Smiddy placed Meza in the back of
his patrol car for trangportation to the Finney County jail, Smiddy did not ask Meza any
questions after placing Meza in custody. While in route, Meza stated, "My lawyer
fucking lied to me. He told me I couldn't go to jail for doing this shit. That she would
have to take me back to the court with the attomeys and fight for different child custody

arrangements.” At no time was Meza read his Miranda warmings.

The State charged Meza with one count of interference with parental custody, a
class A person misdemeanor, in violation of K.S.A. 21-3422(a),(¢)(1). Meza demanded a
jury trial, Prior to trial, Meza filed a motion to suppress evidence of his statements made
to law enforcement officers, based on the failure of police to providé Miranda warnings.
Meza also asked the court to suppress "the arrest and the seizure of [Meza's] person” due
to a lack of probable cause for his arrest. To determine the admissibility of statements
Meza made to law enforcement officers during the investigation of this case, the State
asked for a hearing in compliance with the holding in Jackson v. Denno, 378 U.8. 368, 84
8. Ct. 1774, 12 L. Ed. 2d 908 (1964),
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After that hearing the district court ruled that Smiddy did not have probable cause
to make a warrantless arrest of Meza for the misdemeanor crime and that Smiddy had
conducted a custodial interrogation of Meza, requiring Miranda warnings. Consequently,
Meza's statements were tainted and unavailable to the State for prosecution. The district
court granted the motion to suppress and dismissed the complaint. The State appeals

those rulings.

We look first at the interference with parental custody statute and some fundamental

points of law about misdemeanor charges.

To arrest a person for the misdemeanor offense of interference with parental
custody under K.8.A. 21-3422(a), an officer must have probable cause to believe the
person "is leading, taking, carrying away, decoying or enticing away any child under the
age of 16 years with the intent to detain or conceal such child from its parent, guardian,
or other person having the lawful charge of such child." (Emphasis added.) A suspect
may be arrested without a warrant for a misdemeanor offense if the officer has probable
cause to believe that the person is committing or has committed a misdemeanor, and has
further probable cause to believe the person will not be apprehended or may cause injury
to others unless immediately arrested. K.8.A. 22-2401(c)(2)(A) and (B). Qur Supreme

Court recently reiterated the probable cause standard.

"Probable cause is the reasonable belief that a specific ¢rime has been or is being
committed and that the defendant committed the erime, [Citation omitted.] Existence of
probable cause must be determined by consideration of the information and fair
inferences therefrom, known to the officer at the time of the arrest. [Citation omitted.]
Probable cause is determined by evaluating the totality of the circumstances. [Citation
omitted.] As in other totality of the circumstance tests, there is no rigid application of
factors and courts should not merely count the facts or factors that support one side of the
determination or the other." [Citations omitted.] Allen v. Kansas Dept. of Revenue, 292
Kan. 653, 657, 256 P.3d 845 (2011).
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A review of the district court's determination of probable cause for a warrantless
arrest involves a mixed question of law and fact. Finding a party did not meet its burden
of proof is a negative factual finding. "Our standard of review for a negative finding of
fact is that the party challenging the finding must prove arbitrary disregard of undisputed
evidence or must prove some extrinsic consideration such as bias, passion, or prejudice.”
Hallv. Dillon Companies, Inc., 286 Kan. 777, 781, 189 P.3d 508 (2008). When, as here,
there is no underlying factual dispute, we exercise de novo review, 4Allen, 292 Kan. at
657. Finally, to the extent our review includes interpretation of applicable statutes, we
exercise unlimited review over questions of law. State v. Arnett, 290 Kan. 41, 47, 223
P.3d 780 (2010).

We look now at the circumstances revealed in this record.

By not determining whether Diaz or an appropriate family member had even tried
to pick up A.M. on December 15, 2010, Smiddy failed to acquire the fundamental
information necessary to know if a parenting plan violation had occurred. The district
court noted that Smiddy clearly testified "he did not recall [Dfaz] ever telling him that she
ever attempted to pick up [A.M.] up at [Meza's] home as required in the parenting plan
nor does he remember any attempts that she might have made to get the child." The
record does not clarify what happened with Meza and A.M. after Meza got A.M. from
school at approximately 3:50 p.m. However, the State did not present evidence that Meza

and Diaz had an agreement whereby Meza was to take A.M. to Diaz at 4:30 p.m.

The district court recognized Diaz' joint custody status and correctly pointed out
Meza, as the residential parent, retained 100 percent physical custody of A.M. unless
Diaz exercised her right under paragraph 4(c¢) of the parenting plan to pick up A.M. for a
scheduled visit. Logically then, if Diaz did not try to exercise her right, there is no

probable cause to believe that A.M. was taken away from Diaz.
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Clearly, the next day, when Smiddy talked with and later arrested Diaz at the T-
Bone address, A.M. was not in the lawful custody of Diaz according to the Fihney
District Court order. This means no violation of the statute could have been occurring on

that day and there were no grounds to arrest Diaz at that point.

As we stated earlier, the State in this appeal must prove arbitrary disregard of
undisputed evidence by the court or must prove some extrinsic consideration such as bias,
passion, or prejudice. The State has proved neither. Basically, Smiddy testified he did not
have probable cause to arrest Meza when he initiated the conversation with Meza.
Smiddy concluded Meza's statements "sounded to me to that effect and led me to believe
that he was going to attempt to leave Garden City with the child in order to deny [Diaz]
her court-ordered parenting time." (Emphasis added.) Smiddy thought that was sufficient

probable cause to arrest Meza, We cannot agree,

We must conclude, along with the district court, that Smiddy was overreaching
here. No evidence was presented that Meza had his bags packed. There was no pattern of
prior denials of visitations to Diaz. From this record we see evidence that she complains
of one incident of not receiving her court-ordered visitation. In fact, there is no evidence
that Diaz even tried to pick up the child as she was ordered to do. The State does not
assert, and the record does not show, that the district court arbitrarily disregarded any
evidence or exhibited bias, passion, or prejudice when considering Smiddy's testimony.
Sce Hall, 286 Kan. at 781, The State simply asks this court to reweigh the context of

Meza's first statements and the evidence.

Diaz missing one visitation is not proof that Meza was interfering with Diaz'
custody. Clearly, there were safeguards in place for Diaz' rights. In the same order that
placed A.M. in his custody, Meza was required to refrain from changing the residence of
the child to a home outside the State of Kansas or moving the child to a new residence in

- Kansas for any period longer that 90 days without first giving written notice to Diaz.
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Notice was required to be sent to her via registered mail, return recéipt requested, to the
last known address of Gareia, Change of address of the child was required to be given the
clerk of the court within 7 days of acquiring the new address. Failure to comply with such

notice orders is punishable as civil contempt of court, not a criminal violation.

The State relies in vain upon State v. Renfro, 40 Kan. App. 2d 447, 453-56, 193
P.3d 483(2008), rev. denied 288 Kan. 835 (2009), as support. Renfro forcibly took his
child from the mother's house where the child lived, deliberately concealing the child's
whereabouts for 9 days and consistently refusing to disclose to the mother and a police
officer where he and the child were located. Renfro was convicted of aggravated
interference with child custody in violation of K.8.A, 21-3422a. Unlike in Renfro, A.M.
was living with the defendant on the day of the alleged offense. Meza had taken A.M. to
school and had picked up A.M. at approximately 3:50 p.m. The record does not indicate
the whereabouts of A,M. after this time. Diaz had a court order permitting parenting time,
or temporary physical éustndy, of A.M. from 4:30 p.m. until 8:30 p.m, Thus, the time
frame at issue is only 4 hours as opposed to the 9 days in Renfro. Unlike in Renfro, the
record does not indicate Meza forcibly took A.M. from Diaz and deliberately concealed

A M.'s whereabouts,

In fact, the record indicates Smiddy arrested Meza because Smiddy believed Meza
would commit a fiture criminal offense under K.8.A. 21-3422, not for Meza's specific
actions on December 15, 2010. Smiddy testified:

"I don't know when [Meza] was specifically planning on leaving. I don't know if
[Meza] was actually planning on leaving, but based on the statermnents [Meza] provided,
yeah, I had to agsume that [Meza] was planning to leave the city with the child in order to

prevent Ms, Diaz . . . from having her appropriate parenting time."
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Meza's intentions to leave Garden City or move sometime in the future have no beating
on whether there was sufficient probable cause that Meza committed a crime under
K.8.A. 21-3422 on December 15, 2010. After all, probable cause to arrest for a
misdemeanor must be based on "a reasonable belief that a crime has been or is being
comrmitted". 4llen. 256 P.3d 845. Consequently, the district court did not etr in
concluding Smiddy lacked probable cause to believe Meza had committed a crime undet
K.S.A, 21-3422.

As a final note, the State is a bit disingenuous in its argument about dismissal of
the case by the district court. The district court noted it even considered the statements it
subsequently suppressed when it concluded that the State had presented insufficient
evidence to establish probable cause Meza had interfered with Diaz' custoldy of AM. It
seems to us the district court's decision dismissing the case was the logical consequence
of its probable cause determination given that the State did not offer any other evidence
than the testimony of Smiddy. In Stafe v. Rice, 264 Kan. 232, 955 P.2d 1258 (1998), the
Supreme Court affirmed the district court's order suppressing evidence seized in a
warrantless search and dismissed the case against a defendant for misdemeanor
possession of marijuana and paraphernalia without prejudice after learning the State had
no other evidence against the defendant, Here, the district court did not issue an order
dismissing the case either with or without prejudice. If the State has additional sufficient
evidence that is not tainted by the illegal arrest, it can file a new charge. See State v.
Miller, 257 Kan. 844, 854-55, 896 P.2d 1069 (1995).

Because we affirm the dismissal of this charge we need not render an advisory

opinion concerning the admissibility of any statements made by Meza.

Affirmed.



