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Spousal Maintenance

Layden's next argument is similar to the one above, as she believes the district
court erred by setting Henderson's annual income for spousal support purposes at
$125,000. She maintains the court should have used his current salary at the time of the
hearing, the $134,496 figure. |

"An appellate court generally reviews a trial court's award of maintenance for an
abuse of discretion. [Citation omitted.] Nevertheless, because the trial court is required to
comply with statutes authorizing payment of support and maintenance, where it fails to
do so, this court will find reversible error." In re Marriage of Vandenherg, 43 Kan. App.
2d 697, 706-07, 229 P.3d 1187 (2010); see also In re Marriage of Gurganus, 34 Kan,
App. 2d 713, 716, 124 P.3d 92 (2005) (maintenance included in settlement agreement

that was incorporated into decree of divorce).

K.S.A. 2010 Supp. 60-1610(b)(2) allows trial courts to award spousal

maintenance:

"The decree-may award to either party an allowance for future support
denominated as maintenance, in an amount the court finds to be fair, just and equitable
under all of the circumstances. The decree may make the future payments modifiable or
terminable under circumstances prescribed in the decree. . . . In any event, the court may

not award maintenance for a period of time in excess of 121 months."

Kansas appellate courts have instructed that many of the statutory considerations relating
to the division of property in divorce actions also should be considered in the
determination of maintenance. n re Marriage of Sedbrook, 16 Kan. App. 2d 668, 670-71,
827 P.2d 1222, rev. denied 25] Kan. 938 (1992). A district court should consider the
following factors in determining maintenance: the age of the parties; their present and
prospective earning capacities; the parties' needs; the time, source, and manner of
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acquisition of property; family ties and obligations; and the parties' overall financial
situation. In re Marriage of Hair, 40 Kan. App. 2d 475, 484, 193 P.3d 504 (2008), rev.
denied 288 Kan. 831 (2009). '

It appears from the record that the district court did consider a few of the factors
listed in Hair. In the divorce decree the court noted that Layden was 54 years of age, in
good health, and an articulate and high functioning individual with a B.A. from Eastern
Illinois and a M.B.A. from Notre Dame. It claimed it had awarded a significant amount
of temporary support while the case was pending to give Layden a chance to find work.
The district court also correctly followed the Johnson County Guidelines by taking 20%
of the difference in incomes and dividing it by 12 to get the amount of monthly support,
But the district court's decision to use the $125,000 figure for Henderson's annual income
is just as arbitrary and without evidentiary support as it was for child support. The court
did not offer any reasoning or legal support for using the $125,000 figure rather than the
amount'that was current at the time of the hearing. The spousal maintenance should be

recalculated using $134,496, Henderson's salary as of the time of the hearing.
Imputed Income

Layden next contends the district court erred by imputing significantly higher
income to her than she was actually earning as a substitute teacher. She maintains there
was no basis from which to believe she could make more than she had been eamning at the

time of the hearing.

In setting child support, the district court must determine the gross annual income
of each party. The court's determination that Layden was capable of earning $36,000 a
year is a finding of fact, We review findings of fact for substantial competent evidence.

Substantial competent evidence possesses both relevance and substance and provides a
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substantial basis of fact from which the issues can be reasonably determined. Frick Farm
Properties v. Kansas Dept. of Agriculture, 289 Kan. 690, 709, 216 P.3d 170 (2009).

Section IL.F.2. of the Kansas Child Support Guidelines explains when it is
appropriate for a court to impute income to a custodial parent in child support
calculations: "Income may be imputed to the parent having primary residency in
appropriate circumstances but should not result in a higher support obligation for the
other parent.” (2011 Kan. Ct. R. Annot. 120). "Imputing a lower income to a custodial
parent would almost always result in a higher support obligation for a noncustodial
parent. Thus, this section seems to imply that a custodial parent's income may only be
imputed upward, not downward." In re Marriage of Scott, 263 Kan. 638, 645, 952 P.2d
1318 (1998).

In Scott, the mother, who was also the custodial parent, challenged the district
court's decision to impute an income to her that was higher than she was actually earning.
The district court found that she was purposely underemployed. The facts in Scozf differ
materially from this case, In Seot, at the time of the divorce, the wife told the court it
would take her 2 years to complete her educational degree and become a full-time
teacher. Part of the divorce decree was an agreement that her income at the time would be
calculated low and her ex-husband would provide more in child support so she could go
to school and then get a full-time job. Almost 3 years affer the divorce, the ex-wife had
not completed her degree; she still had a year left; and she was working at a job with a
very low hourly wage. Her ex-husband filed a motion to modify child support and impute
a higher income to the ex-wife. The Kansas Supreme Court found the district court did
not abuse its discretion by setting the ex-wife's imputed income at $18,000 or $8.50 an
hour .for 40 weeks because 6 years prior, she had worked for $6.50 an hour before she

had any college education. 263 Kan. at 647-48.
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Here, the district court correctly pointed out that Layden is a highly educated
individual, but it did not recognize that her M.B.A. degree is 30 years old and it has been
over 15 years since she was in the workforce. At the hearing, Henderson testified and
Layden confirmed that before their daughters' birth, she had been making $50,000 in
pharmaceutical sales. Henderson asked the court to set her income at $36,000, including a
$4,500 dividend Layden received from stocks. But Henderson did not testify or offer any
evidence of Layden's ability to find a job that would pay $36,000. The court did hear
testimony from Layden about her current job prospects. She testified that she contacted a
headhunter from the pharmaceutical company she had worked with and learned that the
middle-management position she had previously held had been eliminated from the
workforce. She also testified that her M.B.A. degree was old and she had been out of the
workforce for so long that her degree was made obsolete because of the lack of work
experience. She testified that since the filing of the petition, she had earned her
certification to be a substitute teacher and was working as often as possible at a rate of
$15,000 a year. She also testified that she had about a year more of college classes to get
her full-time teaching degree and certification.

We find that the district court lacked the substantial competent evidence required
to back up its finding that Layden should be imputed an income of $36,000. The district
court did not provide any factual basis for the figure it arrived at. To the contrary, there
was substantial evidence that Layden was making $15,000 at the time and that reflected
about the most she could make given her extended absence from the sales field and her
complete lack of use of her advanced degree while working as a stay-at-home mother to
the twins. We find the figure of $36,000 to be arbitrarily constructed and without
substantial support in the evidence. The district court must recompute the child support
and maintenance using Layden's income at the time of the trial of $15,000 annually,

which has a factual basis in the evidence.
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Cap on Bonus Income

At the hearing, Henderson testified that he received regular bonuses from his
employer, but that t.h-cy were not guaranteed income. He asked and the court agreed he
should contribute a percentage of his bonuses equal to the percentage of his income he
pays in maintenance and child support. For example, if he pays 14.2% of his income for
maintenance, then if he is given a bonus of $30,000, he would pay 14.2% of that bonus to
Layden. The same applies to additional child support. The court then capped the amount
of bonus that could be paid out. It ordered the percentage be applied to any income above
$125,000 (his base salary) and below $150,000—essentially capping the contributable
bonus at $25,000.

Layden argues that the formula does not comply with Kansas law because
domestic gross income is supposed to include every conceivable form of income. See /n
re Marriage of Branch, 37 Kan. App. 2d 334, 336-37, 152 P.2d 1265, rev. denied 284
Kan. 945 (2007). We agree with Layden with respect to the cap on the bonus income for
child support. The Kansas Child Support Guidelines, § II.D. define domestic gross
income as "income from all sources, including that which is regularly or periodically
received, excluding public assistance and child support received for other children in the
residency of either parent." This definition would include any bonuses received. The
Guidelines do not contain any provisions for putting a cap on the bonuses or periodic
income. We, therefore, find that the district court did not err in assigning a percentage of
the bonus income equal to the percentage of income he pays from his annual salary. But
the district court improperly imposed a cap on the amount of bonus income that could be

considered for and contributed as child support.

As for the bonus income for spousal support, we find that the court did not err in
putting a cap on it. Kansas law does not have a comparable guide for spousal

maintenance as is found in the Kansas Child Support Guidelines, Keeping in mind that
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we review a trial court's award of maintenance for an abuse of discretion, it does not
seem arbitrary or fanciful to put a cap on the amount of spousal support receivable from
periodic income. The award of maintenance is inherently interlocutory in the sense it may
be adjusted based on material changes in circumstances. The district court noted that if
Henderson were to receive an exceptionally large bonus, Layden could request a

modification of maintenance on that basis.
Tax Consideration

Layden's last argument is that the district court erred by allowing a reduction in
Henderson's monthly child support obligation by giving him a credit on line E.3 of the
worksheet for income tax considerations, Testimony at the hearing revealed the couple
had fought about who was going to claim the children as dependents for income tax

‘purposes. In its temporary orders, the district court gave Henderson permission to claim
them for 2009, but Layden refused to cooperate, arguing he couldn't claim them because

he wasn't a custodial parent.

In the divorce decree, the district court stated: "Mother shall be permitted to claim
both of the minor children for income tax purposes every year, and the child support
worksheet shall make the appropriate income tax adjustment concerning petitioner's child
support obligation to respondent.” The allocation of economic benefit resulting from

income tax treatment of minor children lies within the district court's discretion.

The Kansas Child Support Guidelines, § IV E.3. state that in reference to line E.3
of the child support worksheet:

"The parties are encouraged to maximize the tax benefits of the dependency
exemption for a minor child and to share those aetual economic benefits. If they agree to
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share these benefits, Section A of Appendix V shall not be used. However, Section B
may still apply.

"If the parties do not agree to share the actual economic benefits of the
dependency exemption for a minor child, or after agreeing, the parent having primary
tesidency refuses to execute IRS Form 8332, the court shall consider the actual economic

effect to both parties and may adjust child support.
"The party secking the Income Tax Consideration Adjustment shall have the

burden of proof.
"The court also may consider any other income tax impacts, regardless of an
agreement upon the dependency exemption issue,” (2011 Kan. Ct. R. Annot. 134.)

See Kansas Support Guidelines, Appendix V (2011 Kan, Ct. R. Annot. 167).

Layden claims Henderson failed to carry his burden of proof in requesting an
income tax adjustment, but the record shows that the district court had ample evidence to
allow it to order the credit. The parties experienced much difficulty in determining who
would take the tax credit for the children, and despite a court order, Layden refused to

allow Henderson to claim them in 2009,

In In re Marriage of Denning, 22 Kan. App. 2d 226, 914 P.2d 576 (1996), a
district court reduced the former husband's child support obligation after his ex-wife
refused to allow him to claim both of their minor children as exemptions. The ex-wife
appealed, and a panel of this court held that the district court did not abuse its discretion
by taking into account income tax considerations in deciding to modify child support. 22
Kan. App. 2d at 227-28 (citing Kansas Child Support Gﬁidelines).

In this case, the district court's decision on the tax credit was clearly within its

discretion and it had substantial evidence to order the credit considering Layden's refusal

to allow Henderson to claim the credit the previous year.
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In summary, we affirm the district court's decision regarding the tax credit. We
remand for recalculation of child support and spousal support, with Layden's income set
at $15,000 and Henderson's income at $134,496. We also affirm the cap on the bonus
income for spousal support purposes, but find that the cap on bonus income for child
support should be removed.

Affirmed in part, reversed in part, and remanded with directions.
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