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I look at busin.ess expenses, I take depreciation off.... Depreciation is a paper-a paper

expense.'" Moreover, Harold asserts the AHO's comment concerning a "very unique

strange reason" demonstrated the use of "foreign law" because "[a] trial court that

requires a party in a given case to produce some very unique strange reason that

depreciation is reasonably necessary to produce income is, in substance, applying the

foreign law."

Harold's argument is misplaced. Even though the AHO could have chosen a better

use ofwords when referring to depreciation, her statements do not indicate that she

applied "foreign law" when considering whether to include Harold's depreciation

expenses when calculating his income. None of the depreciation approaches used in

various American courts require a "very unique strange reason" to deduct depreciation.

Indeed, "Kansas holds that depreciation should not categorically be deducted as an

expense or treated as income; rather its i'nclusion, ifany, should depend on the particular

circumstances ofeach case." (Emphasis added.) Wiese, 41 Kan. App. 2d at 558.

In this case, the AHO listened to Harold's depreciation arguments and examined

his tax returns but decided not to include his depreciation deductions. Her comment, "I in

fact, add back depreciation on almost all of the cases unless I find some very unique

strange reason not to" simply indicates that her depreciation analysis depends on the

particular circumstances ofeach case. This is exactly the standard that oui court has ruled

applies in Kansas because "depreciation should not categorically be deducted as an

expense or treated as income; rather its inclusion ifany, should depend on.. the particular

circumstances ofeach case." (Emphasis added.) Wiese, 41 Kan. App. 2d at 558.

Consequently, wefmd that the AHO did not apply foreign law when determining the

amount ofHarold's child support obligation.

.Moreover, we find that the AHO did not abuse her guided discretion when she

failed to deduct Harold's depreciation expenses when calculating his child support
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obligation. The AHO did not fail to consider particular required factors in this case; her

statements made during the modification hearing merely inferred that depreciation

expense deductions were rare in Kansas. based on the Guidelines and Kansas case law:

Therefore, the AHO did not go outside the framework of our legal standards or statutory

limitations because she considered the factors on Harold's depreciation issue, i. e., the

child support guidelines directed her discretionary determination.

In support ofhis argument, Harold also relies on In re Marriage o/Lewallen, 21

Kan. App. 2d 73,895 P.2d 1265 (1995). Harold's brief seems to allege that the AHO

abused her discretion by not finding that Harold's depreciation was reasonably necessary
, .

for the production ofhis income. Harold's brief contends that "[tJhe Lewallen [c]ourt

reversed the trial court's decision on the facts before it that no depreciation was

reasonably necessary as an abuse of discretion. Lewallen, 21 Kan. App. 2d at Syl."

Harold's brief does not argue, however, that the AHO "totally disregarded" Harold's

depreciation expenses. See Lewallen, 21 Kan. App. 2d at 75. Anne does not cite to

Lewallen iri her brief.

In Lewallen, Jeme Marie Lewallen (now Hazlett) moved to increase Richard Ray

Lewallen's child support obligation. Lewallen argued that the trial court erred by

excluding depreciation as a necessary business expense in his fann operation, which

caused an increase in his child support obligation. "[I]n arriving at his domestic gross

income, the trial court disallowed all of the depreciation he claimed on his tax return and

added it back to his farming income." Lewallen, 21 Kan. App. 2d at 74.

Our court held that a total disregard of depreciation in fanning operations was an

abuse of discretion and constituted reversible error. Lewallen, 21 Kan. App. 2d at 75.

Here, however, the AHO did not totally disregard Harold's depreciation argUment. The

AH:O simply disagreed with his assertion that a depreciation deduction was necessary.
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The trial court reached a similar conclusion in this case. The reasoning of the trial court

reads as follows:

"A reading ofthc transcript reveals the AHO gave careful consideration to each

of Mr. Sasko's arguments, but simply did not agree with him. His income was calculated

taking his nct profit/loss income from line 31 ofhis Schedule C and adding back in his

claimed depreciation, averaging such amounts over the last four years. Transcript, pp. 20­

22. Mr. Sasko was specifically given an opportun'jty to address Ms. Sasko's claim that

depreciation, at the very least, should be added onto gross income to determine support

income, to which his counsel simply asserted, 'Yes, our position is that depreciation is a

necessary expense in conducting a business and should be taken into consideration.'"

Because the AHO did not totally disregard Harold's depreciation deduction allegation,

she did not abuse her discretion, and Harold's reliance on Lewallen is misplaced.

We also look to Cox for guidance. See 36 Kan. App. 2d 550. In Cox, our court

held that the trial court did not abuse its discretion in determining Cox's child support

obligation because the trial court did not completely disregard his depreciation expense.

Cox, 36 Kan. App. 2d at 554. Moreover, the Cox court held that Cox failed to show that

depreciation was "reasonably necessary for the production of income," which is required

by the Guidelines. Cox, 36 Kan. App. 2d at 554; see Guidelines § II. E. 2.

The Cox court stated;

"Here the district court did not completely disregard Cox's depreciation expense.

The districtcourt considered Cox's income tax retums, the type of property, and the

fluctuating rental market and made a reasonable calculation ofthe amount Cox was

actually receiving or would receive in the future ITom his rental property. Cox failed to

show the district court that depreciation was reasonably necessary for the production of

income from his properties. Other reasonable people would have reached the same

conclusion the district court reached." Cox, 36 Kan. App. 2d at 554.
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On appeal, Harold asserts that Anne had the burden ofproof at the child support

modification hearing to show that Harold's depreciation expenses were not reasonably

necessary for the production of his income. "The KaI!-sas Child Support Guidelines direct

all district courts to determine from the facts of each case whether depreciation is

reasonably necessary for the production of income." Wiese, 41 Kan. App. 2d at 566. The

Guidelines also declare that "[c]hild support adjustments are discretionary with the court,

and the party seeldng the adjustment has the burden ofproof to show that an adjustment

should apply." In re Marriage ofAtchison, 38 Kan. App. 2d 1081, 1088, 176 P.3d 965

(2008); see Guidelines § IV. E. (2011 Kan. Ct. R. Annot. 131). The Guidelines, however,

do not expressly state which party maintains the burden to show that a claimed

depreciation expense is reasonably necessary for th.e production of income.

Harold's assertion that Anne maintained the burden ofproof on this issue is

flawed. Here, Harold's assertion that Anne maintained the burden ofproof to show that

his depreciation expenses were not reasonably necessary for the production ofhis income

is in direct contradiction with our court's ruling in Cox. As previously stated, our court in

Cox expressly held: "Coxfailed to shoW the district court that depreciation was

reasonably necessaryfor the production o/income from his rental properties."

(Emphasis added.) Cox, 36 Kan. App. 2d at 554. Even though Anne had the burden to

show that an adjustment to child support should apply, she did not have the burden to

show that Harold's depreciation expenses were reasonably necessary for the production of

his income because our Guidelines do hot require it. Moreover, placing the burden on

.Anne would be in dll'e~t ~llttadid.iuu wiUI uur cast: la.w. See Cox, 36 Kan. App. id at

554.

Furthermore, the burden to show that depreciation was reasonably necessary for

the production of income should be placed on Harold because he possessed superior
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knowledge concerning the depreciation expenses. At the modification hearing, Anne

submitted copies of Harold's tax returris, which contained Harold's depreciation expenses

for tax purposes. These depreciation figures, however, did not give Anne any indication

ofwhich, ifany, depreciation expenses were reasonably necessary for the production of

Harold's income. Only Hatold bad ready access to that peculiar knowledge ofthe

particular equipment he would need to replace to successfully operate his piZza

franchises. As a result, Harold was required to show that depreciation was reasonably

necessary for the production of his income. Consequently, Harold's burden ofproof

argument fails.

Depreciation Expenses Reasonably Necessary for the Production ofIncome

In fue alternative Harold does argue, however, that his depreciatiori expenses were,

reasonably necessary for the production ofhis income: He essentially alleges that he '

presented sufficient evidence to show his depreciation expenses were reasonably

necessary for the production ofhis income and that these expenses were necessary

because his businesses were losing money.

At the child support modification hearing, the AHO added back Harold's

depreciation expenses when she calculated his income because she ruled that depreciation

expenses were not reasonably necessary for the production ofHarold's income. Aliliough

Harold argued that he was "in the hole," Harold simply alleged iliat deprecation

deduction expenses should be considered when determining child support. He did not

give ilie AHO any indication ofwhich depreciation expenses should have been deducted

as a business expense. The relevant portions of Harold's argument from the child support

modification hearing reads as follows:

"[HAROLD'S COUNSEL]: Well, Yes, Your Honor, depreciation of course is an

allowable, uh, item to bo tAken and considered income."
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"[HAROLD'S COUNSEL]; ... And I believe it's, uh, the law is in the State of

Kansas; that for, uh, maintenance and child support, depreciation is also considered."

"[HAROLD'S COUNSEL]: Yes, our position is that depreciation is a necessary

ex.pense in conducting a business and should be taken into consideration."

Even though Harold generally argued that depreciation should have been deducted

from his income, he failed to show the AHO, or the trial court, that depreciation was

reasonably necessary for the production of income from his pizza franchises. Similar to

Cox, where Cox failed to show the trial court that a depreciation expense was reasonably

necessary for the production of his income, Harold failed to show that his depreciation

expenses were reasonably necessary for the production ofhis income. Because a

reasonable person would have reached the same conclusion as the AHO and trial court,

neither toe AHO nor tlilfmill coili'fabiiS6d'itS'discrefion"in defefhiiiiiilg'Harold's'child:

support obligation.

Harold's failure to show that the depreciation expenses were reasonably necessary

for the production ofhis income is a negative finding. "Our standard of review for a

negative finding of fact is that the party challenging the finding must prove arbitrary

disregar~ of undisputed evidence or must prove some extrinsic consideration such as

bias, passion, or prejudice," Hall v. Dillon Companies, Inc., 286 Kan. 777, 781, 189 P.3d

508 (2008); see In re Marriage ofKuzanek, 279 Kan. 156, 159-60, 105 P.3d 1253 (2005)

(termination of spousal maintenance), Here, Harold has not shown that the AHa or the

trial court arbitrarily disregarded undisputed evidence or that either showed bias, passion,

or prejudice.

And during oral argument, Harold acknowledged that he was using the double­

declining balance method of accelerated depreciation for depreciating his business assets,

An accelerated depreciation method employs a greater percentage deduction in the earlier
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years of an asset's useful life. Because Harold's accelerated depreciation was not tied to

the useful life ofhis business assets, he has failed to show that the accelerated

depreciation ofhis business equipment was necessary for the production of income.

In summary, the AHO did not abuse her discretion when she refused to deduct

Harold's depreciation expenses when calculating his child support obligation. The AHO

used a poor choice ofwords while addressing Harold's depreciation argument, and she

should refrain from using such language in the future. The record as a whole, however,

shows that the AHO complied with the Kansas Child Support Guidelines and Kansas

caselaw. The Guidelines directed the AHO'sdiscretionary decision not to deduct

depreciation from Harold's income as an expense. A reasonable person would have

reached the same conclusion the trial court reached. Consequently, we affi.nn the decision·

of the trial court.

Self-employment Paid Over andAbove FICA

Harold also maintains that the AHO abused her discretion by not considering

Harold's self-employment tax paid over and above the FICA rate as a business expense.

The Guidelines state that "[r]easonable [b]usiness [e)xpenses shall include the additional

self-employment tax paid over and above the FICA rate." Guidelines § II. E. 2. As

previously mentioned, "[u]se ofth.e guidelines is mandatory and failure to follow the

guidelines is reversible error. [Citations omitted.)" Cox, 36 Kan. App. 2d at 553.

Therefore, if the AHO failed to follow the Guidelines by not including Harold's self­

employment payments made over and above the FICA rate as a reasonable business

expense, then her actions would constitute reversible error.

Harold's argument falls short, however, because he fails to cite to the record, and

his issue arguably is not supported by the record on appeal. Consequently, Harold's brief

13



01/20/2012 10:38 7852961863 KS SUP COURT LAW LIB PAGE 15/16

fails to comply with our Supreme Court Rule G.02(d) [2011 Kan. Ct. R. Ann.ot 39). The

rule reads as follows:

"The appellant's brief shall contain the following:

"(d) A factual statement of the case, i.e., a concise but complete statement, without

argument, of all the facts of the case material to the determination ofthe question or

questions presented for appellate decision. The facts stated therein shall be keyed to the

record on appeaI by·volume and page number so as to make verification reasonably

convenient. Any material statement made without such reference may be presumed to be

without support in the record."

Here, even though Harold alleges that the AHO did hot consider Harold's self-

employment tax: paid over and above the FICA rate as a reasonable business expense,

Harold!s.brief.does..notkey.-this.a1legation-to.the-record~Theref0r.e,Marold!s-asser-tien-is-----·---·-··
, .

presumed to be without support in the record.

Moreover, an examination of the record does not clearly support Harold's

assertion. During the administrative hearing, Anne's counsel stated that the only expense

she disputed was Harold's alleged depreciation expenses. The relevant portion of the

transcript reads as follows:

"[ANNE'S COUNSEL]: All I did was look at the Schedule Cs for his various

businesses and added back any depreciation that he claimed.

"Didn't contest any of the other, urn, expenses that he was putting on the returns;

just simply added back the depreciation."

Harold was given a chance to respond to Anne's calculation, and he never maintained that

his self-employment tax paid over and above the FICA rate was a reasonable business

expense. The relevant portion of the child support modification hearing reads as follows:
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"[AHO]: ... So [Harold's counsel], do you want to respond to [Anne's] proposal?

"[HAROLD'S COUNSEL]: Well, Yes, Your Honor, depreciation of course is an

allowable, uh, item to be taken and considered income."

At no point during the administrative hearing does Harold refer to self-employment tax

paid over and above the FICA nite as a reaSonable business expense, nor does,he

maintain that the AHO failed to consider his self-employment tax paid over and above

the FICA rate as a reasonable business expense. Because Harold failed to comply with

our Supreme Court Rule 6.02(d), we presume his issue to be without support in the

record. As a result, his argument fails.

Affirmed.
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