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"This has been a short-lived marriage. And I have not—obviously, she took care
of the home and things like that, but-and I'm not saying that a wife has to do anything to
help someone advance in his or her career, wife or husband, in the military. But,
basically, what I'm hearing is,  was married to him, I should get half of it. You know, I
don't know—T didn't get any evidence as to whether or not she has any retirement plans
through any of her past employers. She may. [ don't know. But he's going to keep this—
this is a marriage from 2001. The divorce was filed in October. I'm not going to order the
division of the retirement. He keeps his retirement, she keeps any retirement that she's
entitled to." |

Christine and William had been married for 8 and 1/2 years. At trial, Christine
testified that she had an Associate's degree in general science and that she had worked as
a paraprofessional at an elementary school, as a dental assistant, and as a grocery store
clerk throughout their marriage. All of these jobs were short-lived due to William being
transferred to another location or to Christine having another child. Christine moved four
times with William and their children, and Christine took care of the children while
William was deployed twice. Christine further testified that she and William agreed that

she would stop workiﬁg and would stay home to raise their children,

Based on this evidence, it is unlikely that Christine was entitled to any retirement
benefits from her former jobs. The testimony presented made it clear that many of those
jobs were for minimum wage or were for short periods of time. Additionally, if Christine
was entitled to some retirement benefits from those jobs, it is highly doubtful that it
would be comparable to the retirement benefits that William will receive from the Army.
Additionally, the trial judge expressly admitted that she did not know if Christine was
entitled to any other retirement benefits. Without knowing if Christine is entitled to some
other retirement benefits, how could the trial judge equitably determine that Christine

was not entitled to an equitable division of William's military retirement?
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Moreover, the trial judge's comments that this marriage was "short-lived" and that
Christine should not be entitled to the retirement benefits simply because she was married
to William were not warranted by the law. K.S.A. 2009 Supp. 60-1610(b)(1) clearly
states that trial courts "shall divide the real and personal property of the parties, including
any retivement and pension plans,” This is mandatory language. Additionally, as stated
earlier, there is no 10-year marriage requirement for the ex-spouse to be entitled to an
equitable division of a military retiree's benefits. Furthermore, an & and 1/2 year marriage
is not necessarily "short-lived." During those 8 and 1/2 years, Christine was mainly a
stay-at-home mother raising their children and maintaining the household, It is hardly fair
to say that Christine did not contribute to William's military career. More importantly,
under K.S.A. 2009 Supp. 60-1610(b)(1), there is no requirement that an ex-spouse must
show that he or she had contributed to the retiree's military career to be entitled to an

equitable division of the retirement benefits.

Here, the trial court did not simply fail to consider faéts in the record. Rather, there
were no facts in the record upon which it based an important part of its ruling: That
because Christine had some other form of retirement to rely on, she was not entitled to
any of William's' military retirement. In fact, at oral argument, it was determined that
Christine did not have any other retirement plans. Moreover, the trial judge's statement
that this has been a short-lived marriage was also a blanket ruling, Stated another way,
the trial court's ruling of automatic denial of benefits because the marriage was less than
10 years improperly renders meaningless both the Kansas and Federal statutes on this
issue, First, K.S,A. 2009 Supp. 60-1610(b)(1) clearly states that retirement and pension
plans should be divided upon divorce. Second, 10 U.S.C. 1408(d)(2) merely requires the
retiree to pay the retirement benefits to the ex-spouse if the parties were not married for
10 years. It does not bgr the ex—spousé from receiving part of the military retirement
benefits.
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We find that the trial court abused its guided discretion when it denied Christine's
request for an equitable division of William's unvested military retirement that accrued
during the marriage. The trial court's assumption that Christine was entitled to some other
retirement was unreasonable and not supported by the evidence. As a result, we remand
this case to the trial court with instructions to consider an equitable division of the

unvested military retirement pay.

Did the Trial Court Abuse its Discretion When it Limited Christine's Maintenance
Payments to 8§ Months?

Next, Christine argues that the trial court abused its discretion when it limited the
duration of her maintenance payments to 8 months. Christine maintains that she has a
financial need for maintenance beyond the 8 months the trial judge awarded because of
the disparity in income, her lower earning capacity, and her increased health costs.

Christine contends that the maintenance payments should be made for at least 40 months.

After trial, Christine filed a motion to alter or amend, in which she argued that her
maintenance award was not consistent with the Johnson County Guidelines. Christine
admitted that the Guidelines were not mandatory and were only recommendations. In
addition, Christine argued that additional maintenance should be awarded because of the
disparity in income and her inability to work. William opposed Christine's motion,
arguing that the Guidelines were not mandatory. Moreover, William argued that the trial

court made a fair and just determination.

The trial court generally denied Christine's motion. The trial court did not expand
on its decision or explain its reasoning. The trial court simply stated: "The Court having

reviewed the case file, being fully advised and considering the Motion does hereby deny
said Motion."
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"An appellate court generally reviews a trial court's award of maintenance for an
abuse of discretion, [Citation omitted.] Nevertheless, because the trial court is required to
comply with statutes authorizing payment of support and maintenance, where it fails to
do so, this court will find reversible error. [Citation omitted.]" In re Marriage of
Vandenberg, 43 Kan, App. 2d 697, 706-07, 229 P.3d 1187 (2010).

K.S.A. 2009 Supp. 60-1610(b)(2) permits the trial court to award spousal
maintenance of future support "in an amount the court finds to be fair, just and equitable
under all of the circumstances.” The purpose of spousal maintenance is to provide for the
future support of the divorced spouse, and the amount of maintenance is based on the
needs of one of the parties and the ability of the other party to pay. Carifon v. Cariton,
217 Kan, 681, 681, 538 P.2d 727 (1975).

The court will consider a variety of factors in determining the approﬁriatc amount
and duration of maintenance, To determine whether Christine is entitled to more spousal
support we must interpret and apply the factors outlined by our Supreme Court in
Williams v. Williams, 219 Kan. 303, 306, 548 P.2d 794 (1976). In Williams, our Supreme

Court applied the following factors in assessing the amount of maintenance to award:

(1) the age of the parties;

(2) the parties' present and prospective eaming capacities;

(3) the length of the marriage; '

(4) the property owned by the parties; K
(5) the parties' needs; |

(6) the time, source and manner of acquisition of property;

(7) the family ties and obligations; and

(8) the parties' overall financial situation.

10
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These factors are similar to the factors listed in K.8.A. 2009 Supp. 60-1610(b)(1)
which trial courts use as a guide in dividing property. The trial court should not award
maintenance solely based on one factor without considering all other factors. In re
Marriage of Hair, 40 Kan. App. 2d 475, 484-85, 193 P.3d 504 (2008), rev. denied 288
Kan. 831 (2009). '

While it is true that trial courts have wide discretion in awarding maintenance, the
trial court may not ignote a dependent spouse's financial need for support and the ability
of the other spouse to pay support. In re Marriage of Kuzanek, 32 Kan. App. 2d 329, 330,
82 P.3d 528 (2004), rev'd on other grounds 279 Kan. 156, 105 P.3d 1253 (2005) (spousal
maintenance is based on a ﬁnahc_ial need and a financial ability to pay).

In applying their discretion, trial courts are to consider the eight judicial factors set
out in Williams. "This type of discretion is commonly referred to as guided discretion
because it requires trial courts (1) to properly consider judicial factors or legal standards
applicable to a particular issue and (2) to stay within the framework of those factors or

legal standards in applying their discretion." In re Marriage of Hair, 40 Kan. App. 2d at
487-88.

Here, the trial court cursorily stated that it had considered the eight factors
previously mentioned. Nevertheless, the record does not show any discussion by the trial
court on how it specifically considered and applied the eight Williams' factors,
Obviously, an abuse of guided discretion occurs when a trial court has failed to
adequately considef the factors in applying its discretion or when its exercise of
discretion (the choice it makes within its authority) is contrary to the evidence. Here, the
trial court failed under both disjuncts.

In determining the amount of maintenance awarded to Christine, the trial court
acknowledged the fact that the mother was unemployed due to the birth of the parties'

11
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third child and then being involved in a car accident, The trial court noted that the mother
has an Associate's degree and that she was going to take online classes in medical
encoding. The trial court further noted that there are three young children still in the
home and that although Christine's parents are helping her financially right now, they are
under no obligation to do so. Based on those facts, the trial court ordered maintenance in
the amount of $1,000 per month for 8§ months.

In addition to requesting maintenance, Christine requested that William continue
to pay for her héalth insurance under COBRA. It was estimated that this health insurance
would cost $1,000 for 3 months of coverage. The trial court denied this request based on
the fact that it was ordering maintenance. The trial court also denied Christine's request

that William pay for her attorney fees because it was ordering maintenance.

Therefore, although Christine was awarded $8,000 in maintenance spread over 8
months, $3,500 of that would be used to pay attorney fees and at least $1,000 would be
used to pay fof health insurance, which would only leave Christine with $3,500. During
the divorce proceedings, it is important to note that William was paying Christine $1,750
per month in temporary support. More importantly, in addition to the temporary support
that Christine received from William, Christine testified that she also had to borrow
$5,000 from her parents to help cover her monthly bills. This evidence clearly supports
Christine's argument that $1,000 a month for 8 months was not sufficient maintenance to
support her financial needs.

Additionally, Christine was awarded the family residence in the property division,
which has a monthly mortgage of $1,625. The trial court awarded the family residence to
Christine, knowing that she was unemployed, but then drastically shortened the duration
of the maintenance payments knowing that Christine would be relying on those payments
to help pay her bills. Moreover, the trial court denied Christine's request for health

12
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insurance and attorney fees resulting in Christine having to also use the maintenance

award to pay those expenses,

Based on these facts, there was abundant evidence that Christine had a significant
need for spousal support longer than the 8 months awarded. Therefore, the only question
left to determine is whether William has the ability to pay spousal support. As stated
earlier, William is in the Army with a rank of E-7 with 12 years of service. The trial court
determined that Williams' gross income is $76,536. William testified that he plans to
remain in the Army until he can retire after 20 years of service. Moreover, there was no
testimony given that if the trial court awarded maintenance that William would struggle
to pay it. The only argument William made was that Christine's family was helping
support her so she did not need maintenance; however, the trial court expressly stated that
Christine's family is not obligated to support Christine. As a result, the evidence shows

that William has an ability to pay spousal support.
Thrift Savings Plan

Christine also argues that the trial court erred when it failed to state its original
intent that she was to receive no less than $7,500 from the thrift savings plan. Christine
requests that the trial court's original intent be ordered so that she receives no less than
$7,500 from the thrift savings plan. '

The thrift savings plan had accumulated $15,000 during the course of William and
Christine's marriage. The trial court ordered that the plan be divided equally, giving each
party $7,500. After approving a Qualified Domestic Relations Qrder to divide the
property, it was discovered that Christine would have to pay taxes on her half to remove
it. Christine alleges that the trial court intended for her to receive a minimum of $7,500
and, therefore, William should have to either pay her directly or pay the tax rémiﬁcations
for removing the funds.

13
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In Christine's motion to alter or amend, she presented this argument to the trial
court, Christine argued that the trial court should order William to pay her the money
directly or that William should have to pay the tax ramifications on her behalf. The trial

judge denied Christine's motion.

The trial court had the opportunity to amend its order to have William pay the
funds in a different way or to pay for the tax ramifications, but it chose not to. If the trial
court had agreed with Christine's argument then it would have amended the decree to

reflect that. As a result, Christine's argument fails.

Did the Trial Court Abuse its Discretion When it Denied Christine's Request for Attorney

Fees?

Finally, Christine argues that the trial court erred when it denied her request for
attorney fees. Christine maintains that she was 8 months pregnant when William filed for

divorce and that she was on unpaid matemity_ leave throughout the divorce proceedings.

The trial court has wide discretion to determine both the amount and which party
is entitled to an allowance of attorney fees. See Baker v. Baker, 217 Kan. 319, 321, 537
P.2d 171 (1975). In awarding attorney fees, a trial court must consider the needs of one

party and the other party's ability to pay, Dunn v. Dunn, 3 Kan. App. 2d 347, 350-51, 595
P.2d 349 (1979).

K.S.A. 2009 Supp. 60-1610(b)(4) states that "costs and attorney fees may be
awarded to either party as justice and equity require.” In this case, Christine requested
attorney fees in the amount of $3,500. The trial court denied the request for attorney fees
based on the award of maintenance, We cannot say that the trial court abused its
discretion when it failed to award attorney fees to Christine. As a result, her argument

r—A

fails.
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We find that the trial court failed to follow the guided discretion laid out in the
statutes and caselaw, Moreover, because the trial court failed to expressly deal with the
factors in its findings, there is no way to determine which factors the trial court actually
considered. As a result, we remand this case to the trial court for reconsideration of

spousal maintenance.
Affirmed in part, reversed in part, and remanded to the trial court with directions

to make an equitable division of Williams' unvested military retirement and to reconsider

the award of spousal maintenance.
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