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the quarter-section ofpasture with equity of $52,871, (6) his life insuran.ce policies

valued at under $1,000, (7) half of the KPERS monthly retirement benefit ($13,751 +

. $404/month), (8) half of the ING account ($2,000), and (9) his inheritance, which

consisted of cash accounts and policies and was not valued.

The Phillips retirement account~onsistingofPhilIips stock-was valued as of

December 31, 2006, as suggested by the parties, and its value had increased to $352,516
. .

by the end of 2007. Becky testified that its value jumped another $100,000 between mid-

Z007 and mid-Z008.

Becky was assigned (I) the house and 7'Z-acre tract with equity of$14,883, (2)

the half-section of pasture with eqUity of $79,333, (3) the Sykes stock valued at $7,184,

(4) the other half of the KPERS benefit ($13,751 + $404/month), and (5) the other half of

the ING account ($2,000).

After both parties filed motions to alter or amend the judgment, the district court

filed an order to clarify its property division. Becky timely appealed the district court's

property division, and Jack filed a timely cross-appeal.

Becky argues that the district court made an lUIjust and unreasonable division of

their property by (I) failing to divide property Jack acquired before marriage and

inherited before divorce, and (2) failing to consider her contributions to Jack's Phillips

retirement account and other unenumerated property-division factors.

Jack contends that the district court made a just and reasonable division of their

property and Becky is asking the appellate court to reweigh the evidence. He also argues

on cross-appeal that the district courtmade an unjust and unreasonable division by failing

to consider his terminal illness, his vast medical debt, and his assigned property's

depreciation. Neither party is challenging the district court's property valuation.
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Becky argues at,the outset that Jack's brief violates Supreme Court Rule 6.03(c)

(2010 Kan. Ct. R. Annat. 43). Under Kansas Supreme Court Rules, an appellee's brief

must contain a factual statement ofthe Case "keyed to the record on appeal by volume

and page number so as to make verification reasonably convenient." Supreme Court Rule

6.03(c) (2010 Kan. Ct. R. Annot. 43) (referencing Supreme Court Rule 6.02(d) [2010

Kan. Ct. R. Annat. 39]).

Jack's brief cites to Volume ill, pages 14-118, 214-229-his entire trial

testimony-to correct factual statements made in Becky's brief. Because Jack did not key

his facts to the record on appeal so as to make verification reasonably convenient, his

brief violates Kansas Supreme Court Rule 6.03(c).

Becky argues that the district court erred by failing to deem the Phillips retirement

account and Jack's inheritance marital property in violation ofK.SA 23-201(b) and

K.S.A.60-1610(b)(I).

Two statutes govern a district court's division ofproperty upon divorce, Under

K:S.A. 23-201(a), any inheritance to a married person remains that person's sole and

separate property. Subsection (b) furtlier provides that all property owned by persons,

including property described in subsection (a), becomes marital property when one

spouse files a divorce or separate maintenance action. K.SA. 23-201(b). And at that time:

"Each spouse has a common ownership in marital property which vests at the time of

commencement of such action, the extent of the vested interest to be determined and

fmalized by the court, pursuant to K.SA 60-1610 and amendments thereto." K.SA 23­

201(b).

K.S.A. 60-1610(b)(I) provides that the district court "shall divide the real and

persona.! property ofth.e parties, including any retirement and pension plans, whether
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owned by either spouse prior to marriage, acquired by either spouse in the spouse's own

right after marriage or acquired by the spouses' joint efforts." (Emphasis added.) In

making the divisiol1 ofproperty, the court may consider property-value fluctuations that

occur before lUld after the valuation date lUld must consider the following factors:

"[f)he age of the parties; the duration of the marriage; the property owned by the parties;

their present and future earning capacities; the time, source and manner ofacquisition of

property; family ties and obligations; the allowance ofmaintenance or lack thereof;

dissipation ofassets; the tax. consequences of the property division upon the respective

economic circumstances of the parties; and such other factors as the court considers

necessary to make ajust and reasonable division of property." (Emphasis added.) K.S.A.

60-1610(bXl).

A district court's distribution of a marital estate in a divorce action is reviewed for

abuse of discretion. In re Marriage ofWherrell, 274 KlUl. 984, 986,58 P.3d 734 (2002).

"Judicial discretion is abused when judicial action is arbitrary, fanciful, or unreasonable.

Ifreasonable persons could differ as to the propriety of the action taken by the trial court,

then it caiUlot be: ~llj Uthlll the trial court abused its discretion." In r'e Marriage ofBradley,

282 KlUl. 1,7,137 P.3d 1030 (2006). "[I]t is not unreasonable to restore to one party the

property he or she inherited or received as a gift from others lUld which the other party

had no part in bringing to the family." In re Marriage ofTorline, No. 94,209,2006 WL

1976551, at *5 (Kan. App. 2006) (unpublished opinion), rev. denied 282 Kan. 790

(2006).

Becky wrongly suggests that our review is de novo because "whether or not the

trial court actually considered th.e statutory factors mandated in K.S.A. 23-20 I and

K.S.A. 60-161 O(b)(l) is a question oflaw." But we will find lUl abuse of discretion ifa

district court "is guided by an erroneous legal conclusion or goes outside the framework

of or fails to consider proper statutory limitations or legal standards." Farrar v. Mobile

Oil Corp., 43 Kan. App. 2d 871, 876-77, 234 P.3d 19, rev. denied 291 Kan. _ (2010).J
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Becky cites In re Marriage ofNaumann, No. 104,284,2011 WL 2175947 (Kan.

App. 2011) (unpublished opinion), in support ofher argument that the district court erred

in removing Jack's inheritance and the Phillips retirement account from the marital

property division. III Nawnann, a portion of the husband's inheritance was used to buy the

marital home. In calculating the marital equity of the home, the district court removed the

inheritance from the equation. A panel of this court held that the district court abused its

discretion by "remov[ing] from application of the [K.S.A. 60-161O(b)(I)] factors (1) [the

husband's] inheritance and (2) [a certain %] of the appreciation in the marital asset." 2011

WL 2175947, at *5.

The property division in Naumann could have been considered a valid exercise of

judicial discretion under the "time, source, and manner" factor ofK.S.A. 60-1610(b)(1).

Specifically, the district court found that the "source" (from husband's family not jointly

acquired) and "manner" (inherited not worked for) factors outweighed the "time" (before

marriage so marital property) factor.

TI1ere are two reasons why Naumann is unpersuasive. One, the district court did

not remove the Phillips retirement account from the martial property division. Rather the

court deemed the account marital property and gave it all to Jack. Two, while the court

set aside Jack's inheritance as nonrnarital property, it did not prevent the application of

K.S.A. 60-161O(b)(1) to any marital appreciation because Jack received his inheritance

just before the divorce was granted. Specifically, the court found that the "time" Gust

before divorce), "source" (Jack's mother), and "manner" (inherited not worked for)

factors weighed in Jack's favor.

There is caselaw that empowers a district court to remove an inheritance from the

marital property to be divided. Almquist v. Almquist, 214 Kan. 788, 792, 522 P.2d 383

(1974) (not necessary for property inherited before divorce filing to be SUbject to
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division); In re Marriage ajHair, 40 Kan. App. 2d 475,479-83, 193 P.3d 504 (2008), rev.

denied 288 Kao. 831 (2009) (while husband's inherit.aoce constituted marital property,

court could set it aside as his separate property). A district court can also award inherited
, .

property, or property acquired after divorce filing, exclusively to the acquiring party. See

In re Marriage ojGaschler, No. 97, 271, 2008 WL 440751, at *4 (Kan. App. 2008)

(unpublished opinion) (court's decision to give entire post-filing real estate acquisition to

huSband justified under "time, source, and manner" factor); see also In re Marriage oj

Torline, 2006 WL 1976551, at *5 (court can include wife's inheritance on property

division worksheet but decline to award any of it to husband). But see McCain v. McCain,

219 Kan. 780, 787, 549 P.2d 896 (1976) ("[T]he trial court is not obligated to award to

each party all property owned by such party prior to the marriage, nor is the court required

to award to each the property inherited by each durin'g the marriage. ").

Therefore, the district court did not run afoul ofKSA 23-201(b) or K.SA 60­

1610(b)(1) by removing Jack's inheritance from the marital property to be divided.

Becky also argues that the district court abused its discretion by failing to consider

her contribution to the Phillips retirement account in violation ofKS.A. 60-1610(b)(l).

Specifically, she argues that the court should not have awarded Jack the entire account

because she prevented depletion of the principal and allowed the account to grow (via

dividend reinvestment) and appreciate. .Tack counters that the district court made ajust and

reasonable division of their property and Becky is aSking the appellate court to reweigh

the evidence.

Again, we review the district court's division ofproperty under K.S.A. 60­

1610(b)(l) for abuse of discretion. In re Marriage ofWherrell, 274 Kan. at 986. And in

dividing the marital property, the court must consider "the time, source and manner of

acquisition of property" and "such other factors as the court considers necessary to make a

just and reasonable division ofproperty." KSA 60-1610(b)(I). A division of property
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need not be equal in order to be just and reasonable. In re Marriage ofCray, 254 Kan.

376,386, 867 P.2d 291 (1994); In re Marriage ofRoth, 28 Kan. App. 2d 45, 48-49, 11

P.3d 514 (2000).

Kansas appellate courts consider the amount of an asset's marital appreciation to be

marital property subject to division upon divorce. See In re Marriage ofWaugh &

Tugman, No. 100,937,2009 WL 3270845, at *7 (Kan. App. 2009) (unpublished opinion)

(wife brought investment portfolio into marriage and court awarded half ofmarital

appreciation to husband); see also In re Marriage ofWood, No. 97, 123,2007 WL

3146693, at "'7 (Kan. App. 2007) (unpublished opinion) (marital appreciation of real

property, purchased with husband's premarital investment funds, considered marital .

property subject to division). But a district court can award stock plus any marital

appreciation to the party who brought the stock into the marriage. See In re Marriage of

Lanoue, No. 95,395,2006 WL 3000767, at *3 (Kan. App. 2006) (unpublished opinion).

Here, Jack received about $515,070 (81.4%) in the total marital property division.

This figure includes Jack's $86,000 inheritance, the $281,209 Phillips retirement account

($97,892 + $183,317 in marital appreciation), the $52,913 Phillips pension, the $25,326

IRA, the $52,871 quarter-section ofpasture, the $1,000 in life insurance policies, $13,751

in KPERS benefits, and $2,000 of the ING account. It does not include the Phillips

account's appreciation from the valuation date (December 31, 2006) to the end of 2007,

which was about $171,307, or the appreciation from mid-2007 to mid-2008, which was

about $100,000. Becky received about $117,818 (18.6%), which includes the $14,883

homestead, Jack's $80,000 payment for the half-section ofpasture, the $7,184 Sykes

stock, the $13,751 KPERS equalization payment, and $2,000 of the ING account.

In its original order, the district court explained its property division this way:
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"In summilIY, Jack will receive substantially more than Becky, but Jack acquired the vast

majority of assets prior to the marriage, or as a result of [his mother's) death, which occurred a.fter

the marriage. On the other hand, in recognition of Jack's superior financial circumstances, the

court has assigned a disproportionate share of the assets acquired during the marriage to Becky."

The court then entered an order denying Becky's claim that "a major portion of the

[phillips retirement account was] the result of ~ains or appreciation during the course of

the marriage and that she should share in those gains." In this order, the court clarified the

reasons behind its property division:

"The court took into account the provisions ofK.S.A 60-1610(b). It was not unmindful of

the fact that [the Phillips retirement account) funds are considered marital property, but the court

has discretion as to how best to equitably divide such property. The court believed that the

overriding factors were that this was a second marriage; that the funds were created prior to the

marriage; that the parties did not rely on theSe funds in any significant way for living expenses

during the marriage; that [Becky] had no role in advancing the value of the funds during the

marriage (as they were simply a passive investment subject to the vagaries of the market), and

that [Becky] was assigned substantially more than half of the property acquired during the

marriage."

Becky is essentially making the same argument on appeal that she made in her

posttrial motion: the district court erred by relying on the Phillips retirement account's

"time of acquisition" (premarriage) to the exclusion of its "manner of acquisition"

(dIvidend reinvestment, marital appreciation). Becky also al1eges that the court considered

some unenumerated factors but not others-like we depletion of her premarital assets

during the marriage; her financial and in-kind contributions during the marriage, and her

small maintenance award given her living-expenses-to-income ratio.

Here, the district court heard evidence that the Phillips retirement account

appreciated during the m.arriage and throughout the divorce proceedings. The journal

entries show that the court conformed to K.SA 60-1610(b)(1) by considering: the
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fluctuation in the'value of the Phillips retirement account post-valuation; the statutory

"time, source, and manner" factor; and unenumerated factors it deemed "necessary to

make a just and reasonable division." The court obviously concluded that the evidence-- ..

passive investment, earned by Jack, brought into second marriage, not relied on during

marriage-weighed in favor of Jack receiving the entire PhiHips retirement account. We

should not reweigh the evidence. See State v. Curls, 36 Kan. App. 2d 547, 548-49,145

P.3d 73 (2006). Finally, the court awarded Becky most of the property acquired during

the marriage-the homestead, the half-section ofpasture, and half of Jack's KPERS and

INO benefits. Awarding Jack the entire Phillips retirement account was a valid exercise

of the district court's broad discretion. See In re Marriage ofLanoue, 2006 WL 3000767,

at *3.

While the court was not required to consider any unenumerated factors in making

its property division, it was required to consider "the allowance of maintenance." See

K.SA 60-1610(b)(l). The court awarded Becky maintenance in consideration of "the

significant disparity of income between Jack and Becky, Becky's current inability to

make ends meet according to her testimony, and the fact that during some 15 years of this

relationship Becky substantially assisted Jack in his various lawsuits." So, the court did

consider, albeit indirectly, the factors that Becky is arguing should have been considered

during property division.

Therefore, the district court did not abuse its discretion in awarding the entire

Phillips retirement account to Jack.

Jack's alternative argument is that the district court's properly division was an abuse

of discretion because the court failed to consider his terminal il\ness, medical debt, and his

assigned property's depreciation, in violation ofK.SA 60-1610(b)(l). Becky contends

that (1) Jack cannot raise this argument on appeal because he did not raise it in his

posttrial motion, or (2) the court rightly ignored these factors under K.S.A. 23-201(b)
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because the pertinent events occurred after the divorce had been granted and property

division ordered.

Becky's posttrial motion raised essentially th~ same argument she is raising on

appeal: the property division was inequitable because Jack received the entire Phillips

retirement account. Conversely, Jack's posttrial motion challenged the district court's

maintenance order and he is challenging the property division on appeal. Jack's reply to

Becky's posttrial motion did mention his medical bills and permanent disability but

ultimately claimed that the district court's property division was equitable. It seems

appropriate to address the merits of Jack's alternative argument based on the content of

his reply brief to the district court.

The key here is that Jack introduced evidence at trial of his December 2006 colon

cancer diagnosis and continuing treatment but failed to introduce any evidence of his

medical bills. The district court could not have considered this phantom debt in making

its property division. Jack did, however, present evidence that he qualified for Social

Security disability benefits in July 2007. The court considered these benefits in making

its property division, likely under the "present and future earning capacities" factor. See

K.S.A. 60-1610(b)(l). Finally, Jack could not have introduced evidence at trial of his

assigned property's depreciation because the depreciation had not yet occurred. The

district court could not have considered an event th.at had not yet occurred in making its

property division.

Therefore, the ,district court did not abuse its discretion by failing to consider Jack's

terminal illness, medical debt, and his assigned property's depreciation.

Affirmed.
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