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"Nothing in the KCCC precludes an alleged father from initiating an action under the
KPA to prove or disprove his parentage in order to decide what course of action he
wishes to take in the CINC proceeding. Under the KPA, the district court 'shall order the
mother, child and alleged father to submit to genetic tests' whenever paternity of the child
is in izsue, K.8.A. 1996 Supp. 38-1118, The KPA further gives the district court the
poWer to assess such costs among the parties or 'order the proportion of any indigent
party to be paid from the general fund of the county.' K.S.A. 38-1122."

The A.N.P. court also noted that the rights of alleged fathers are protected in CINC
proceedings: "Such fathers who question their obligations as to these troubled children
would have the opportunity to use the KPA to seek paternity testing . . ." 23 Kan. App.
2d at 691.

Sifnilarly, in this case, we find nothing under the revised KCCC that precludes
Williams from initiating an action under the KPA to prove his parentage. The parameters
of the district court's jurisdiction under the revised KCCC are set forth in K.S.A. 2010
Supp. 38-2203. The statute essentially gives district courts original jurisdiction in most
cases "concerning any child who may be a child in need of care.” K.S.A. 2010 Supp. 38-
2203(a). However, the revised code in other sections also references the possibility in

certain instances of parentage being decided in other proceedings besides the CINC case:

If it appears that the issue of parentage needs to be adjudicated, the court,
shall stay child support proceedings, if any are pending in the case, with respect to
that alleged parent and child relationship, until the dispute is resolved by
agreement, by a separate action under the Kansas parentage act, K.S.A. 38-1110
er seq., and amendments thereto, or otherwise. Nothing in this subsection shall be
construed to limit the power of the court to carry out the purposes of the code.”
(Emphasis added.) See K.S.A. 2010 Supp. 38-2220(b).
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Also, a couple of statutory amendments effective in 2010 imnply that a CINC
_proceeding does niot entertain exclusive jurisdiction over parenting issues although its

“orders take precedence.

K.8.A. 2010 Supp. 38-2201(a) reads:

"Proceedings pursuant to this code shall be civil in nature and all proceedings,
orders, judgments and decrees shall be deemed to be pursuant to the parental power of the
state. Any custody, residency or parenting time orders pursuant 1o this code shall take
precedence over any custody, residency or parenting time order under article 11 of
chapter 38 of the Kansas Statutes Annoteted, and amendments thereto (determination of

parentage), . . . until jurisdiction under this code is terminated." (Emphasis added.)

A provision of the KPA provides for essentially the same thing, K.5.A. 2010
Supp. 38-1116(d) reads:

"Any custody, residency or parenting time order issued pursuant to the revised
Kansas code for care of children or the revised Kansas juvenile justice code, shall take
precedence over any order under article 11 of chapter 38 of the Kansas Statutes
Annotated, and amendments thereto (determination of parentage), until jurisdiction under
the revised Kansas code for care of children or the revised Kansas juvenile justice code is

terminated."

Even though Williams filed his petition on June 2, 2010, and the above |
amendments were not effective until July 1, 2010, the provisions would still apply in this
‘case, Even though as a general rule, a statute operates prospectively in the absence of
clear statutory language that the legislature intended it to operate retroactively, Bryant v.
Midwest Staff Solutions, Inc., 292 Kan. 585, 588, 257 P.3d 255 (2011), an exception
exists where a statutory change is procedural or remedial in nature and does not prejudice
ﬂﬂie: parties' substantive rights. State v. Martin, 270 Kan. 603, 609, 17 P.3d 344 (2001).
Further, "[c]ourts have recognized an exception to the presumption against retroactivity
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involving amendments designed purely to clarify the meaning of a prior enactment."
State v. Montgomery, 34 Kan. App. 2d 511, 514, 120 P.3d 1151 (2005) rev. denied 280
Kan. 988. |

Legislative research uncovered testimony in support of 2010 Senate Bill 460,
which contained the above amendments to K.S.A. 2010 Supp. 38-2201and K.S.A. 2010
Supp. 38-1116, indicating that the amendments were intended to clarify existing law on

priority of certain orders:

"In 2009, while reviewing aspects of the Revised Kansas Code for Care of
Children (CINC code), the Revised Kansas Juvenile Justice Code (JO code) and 2008 HB
2820, the Juvenile Offender/Child in Need of Care Advisory Committee (JO/CINC)
committee) determined that certain child in need of care orders or juvenile offender
orders should take priority ever similar orders in other domestic cases such as divorce,
paternity, protection from abuse, and guardianship or conservatorship. This had been the
practice generally, but has not been clarified by statute," (Emphasis added.) Minutes,
House Comro. on Judiciary, March 11, 2010, Attachment 15-1 (5.B. 460).

Also, house committee comments on the proposed amendments read: "Amends
K.8.A. 38-2201 to clarify that orders issued pursuant to the CINC code shall take
precedence over any order under the parentage, . . until jurisdiction under the CINC

code is férminatcd." Minutes, House Comm. on Judiciary, March 11, 2010.

Further, the Legislative Research Department's Supplemental Note on S.B. 460
indicates the amendments were a clarification of the law: "SB 460, as amended would
| amend several statues to elarify the priority of certain orders concerning children."
(Emphasis added.) |

However, "[¢]ven when the legislature expresses a clear intent for a statutory

amendment to operate retroactively, courts must question whether such application would
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affect a defendant's vested or substantive rights and, thus, violate due process. [Citation
omitied.]" Montgo)ﬁery; 34 Kan. App. 2d at $15. We find that retroactive application of
the amendments here in no way prejudicﬁes anyone's substantive rights or violates due

_ process.

In summary, several sections of Chapter 38 of the Kansas Statutes Annotated
make it clear that there may exist simultaneous and parallel proceedings invalving
parenting issues under both the KPA and the revised KCCC. The Wyandotte County
District Court erred in finding that the CINC case in Shawnee County had exclusive
jurisdiction of the parentage issue raisled by Williams. We reverse the dismissal order and
remand the case to the Wyandotte County District Court with instructions to reinstate the

case,

Before concluding, we note that the guardian ad litem (GAL) for Hevin in the
CINC case did not file a brief in this appeal but had filed a motion in the Wyandotte
County District Court to dismiss Williams' action. She argued in the motion that
Williams had his opportunity to be heard on the patemity issue in the CINC case in
Shawnee County and that court ruled it was not in the child's best interest to do paternity
testing, She argued that issues of "paternity, paternity testing and a [/n re Marriage of
Ross, 245 Kan. 591, 783 P.2d 331(1989)] hearing are res judicata and should not be
allowed to be relitigated." It is not clear whether the Wyandotte County court addressed
the motion since its journal entry recites only that the case was summarily dismissed
based on the exclusive jurisdiction in the CINC case. In any event, the issues raised by
the GAL'S mdtion were not raised or briefed in this appeal and are not before us. It
appears it will be up to the Wyandotte Coﬁnty District Court on remand to address them

should any party choose to raise them.

Reversed and remanded with instructions.



