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We have already noted that the mere fact that a person's minor child lives in the
forum state does not permit the forum to exercise personal Jurisdiction over a nonresident
parent. See Kulko, 436 U.S, at 86, Accordingly, courts have held that mere acquiescence
or consent to a child's move to another state to live with the other parent isn't a sufficient
Jurisdictional basis to order the nonresident parent to pay support. See 1 Elrod & Buchele,
Kansas Law & Practice: Family Law § 9:22 at p. 576 n.60 & p. 471 n.60,05 (1999 &
Supp. 2011); In re Marriage of Bushelman, 246 Wis. 2d 317, 337, 629 N.W.2d 795 (Wis.
App. 2001) (children's residence in Wisconsin not based on incarcerated father's
directives when he merely consented to it); In re Marriage of Zinke, 967 P.2d 210, 212
(Cola. App. 1998) (acquiescence to child Jiving with other parent is not sufficient to

create jurisdiction over nonresident for child-support order).

Our court has specifically applied this rule in McNabb v. McNabb, 31 Kan, App.
2d 398, 65 P.3d 1068 (2003). In McNabb, the wife left Virginia, where the family had
resided, because of alleged abuse by the husband, and she took the parties' chi'ld with het.
She claimed that the UIFSA provided jurisdiction to enter child-support orders because
they had moved to Kansas because of the "acts or directives" of the husband-— |
specifically, his acts of abuse, We noted that the Bushelman and Zinke cases cited in the
preceding paragraph stood for the proposition that mere acquiescence or consent to the
child's living in another state wasn't enough to give that state authority to order the
nonresident parent to pay child support, 31 Kan. App. 2d at 409. While we recognized
that in some cases acts of abuse tﬁight_lcad to jurisdiction, such as when sustained abuse
resulted in immediate movement of the abused spouse and children, we found no
jurisdiction in McNabb because the father didn't order the family to move away and the
claimed act of abuse had occurred more than a year before the move took place. 31 Kan.
App. 2d at 409,
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The evidence in our case shows no more than consent or acquiescence to the
parties' child living in Kansas with Karen. Karen admitted at trial that when Christopher
sent their son to Kansas, he was under the impression that the boy would be returning to
Namibia. Christopher's consent to the decision later made by mother and son for him to
remain in Kansas is not sufficient as a basis for Kansas courts to order Christopher, a
nonresident, to pay child support. Nor would Christopher's payment of some support for
the benefit of his child or occasional contacts with the child in Kansas provide a
sufficient basis. See Bushelman, 246 Wis. 2d at 337-38. |

M1, Christopher Has Not Waived His Defense of Lack of Personal Jurisdiction.

Karen contends on appeal that Christopher waived his ability to contest personal
jurisdiction when he entered into a diversion agreement to avoid a felony prosecution for
nonsupport of a child. This took place after the divorce trial had been held—a proceeding

in which Christopher had properly challenged jurisdiction throughout.

Karen cites no case in which a party has been held to have waived a personal-
jurisdiction defense through some action taken after judgment. Such a holding would
make no sense on the facts of our case, The criminal nonsupport case again.ét Christopher
arose after the district court had entered a child-support order that we have now
concluded was entered without jurisdiction. The district court issued a bench warrant for
civil contempt and set a cash bond of $100,000; a warrant was also issued in the criminal
case. Christopher indicates that he was arrested in Arizona based on one or both warrants,

and that he entered into the diversion agreement after waiving extradition to Kansas.

In any event, the diversion agreement was entered into several months after final
judgment in the divorce case, and it is an agreement in a criminal case, not this civil

lawsuit. The district court entered an order that the diversion agreement not be included
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as part of the record on appeal because it wasn't in existence when this case was tried and
was not considered by the district court in its rulings. We allowed the agreement to be
added to the record, but we conclude that its existence does not affect this appeal:
Christopher's entry into such an agreement in a criminal case does not constitute an a-ﬁ:cr-

the-fact waiver of the jurisdiction defense he had pursued throughout the civil divorce

case,

V. Christopher Has Not Contested the Court's Authority to Grant a Divorce, to Divide
Personal Property Located in Kansas, and to Determine Child Custody.

Christopher concedes in his brief that even without personal jurisdiction over him,
the Kansas courts may grant Karen a divorce and dispose of personal property owned by
the parties that is located within Kansas, See generally 1 Elrod & Buchele, Kansas Law
& Practice: Family Law § 9.22. We therefore affirm the district court's decree of divorce

and its award of the personal property located within Kansas,

In addition, Christopher has not contested the district court's award of child
custody to Karen. Because he has not briefed that issue on appeal, we deem it abandoned,
See Huffmier v. Hamilton, 30 Kan, App. 2d 1163, Syl. 14, 57 P.3d 8§19 (2002), rev.
denied 275 Kan, 964 (2003),

CONCLUSION
Karen had the burden to prove facts sufficient to exercise jurisdiction over
Christopher and over the subject matter of this divoree action. Because she failed to do

30, the district court lacked jurisdiction to enter any orders other than the granting of a -

divorce and orders awarding personal property located within Kansas.
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We have not addressed several of the issues raised by Christopher on appéal
concerning specific claims of error involving procedural ettors at trial, the district court's
specific division of property, or the district court's award of attorney fees to Karen, All of
those issues are moot given our conclusion that the district court lacked jurisdiction to

enter any relief beyond what Christopher has conceded on appeal.

The judgment of the district court is reversed except with respect to the award of a
divorce decree, the award of child custody, and the award of personal property located
within Kansas. The case is remanded with directions to enter an amended decree of

divorce consistent with this opinion.
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