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complete because he was still incurring expenses as a result of selling the patents.

Specifically, Vincent testified that pursuant to the sale contract he had signed with the

auction company, he was obligated to perform post-sale duties to the purchaser of the

patents in order to keep the sale of the patents in force. As a result of performing these

post-sale duties, Vincent testified be continued to incur expenses related to the sale of

patents after August 2007.

The first problem with Vincent's argument is that his attomey, at a June 29,2007,

pretrial hearing, suggested August 2007 as the deadline for Vincent to produce a list of

his claimed expenses to Linda. Additionally, there is nothing in the record to show that

Vincent ever asked for an extension of this deadline. Therefore, Vincent cannot now

complain that this deadline prevented him from producing a complete list of his expenses.

See Butler County R. W.D. No.8 v. Yates, 275 Kan. 291, 296, 64 P.3d 357 (2003) ("A

party may not invite error and then complain of that error on appeal. [Citation omitted.]").

Second, the evidence regarding the expenses Vincent had incurred in relation to

'his post-sale obligation to the p~chaserwas no more specific than the above summation

of his testimony. Vincent made no proffer of evidence at the bench trial to corroborate his

trial testimony that he had incUrred expenses related to the patents which were not

included on his list of claimed expenses. Thus, there is no way for us to determine

whether the district court erred in disallowing expenses that did not appear on Vincent's

expense list. See State v. Paul, 285 Kan. 658, 670, 175 P.3d 840 (2008) (The burden is on

the appelIant to furnish a record to support a claim of error at the trial court. Without such

a record, the claim ofalleged error fails.).

As indicated above, the listed expenses that were disallowed by the district court

can be divided into three general groups: (I) expenses incurred prior to August 31,1993;

(2) four expenses incurred between August 31,1993, and October 30, 2006; and (3)

expenses incurred after October 30, 2006.
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1. Pre-August 31, 1993, Expenses

The August 31, 1993, journal entry specifically stated that only out-of-pocket

expenses incurred "after the date of this judgment" could be deducted from the proceeds.

Until a journal entry is signed by the judge and filed, there is no jUdgment. See K.SA

60-258; In re Marriage a/Wilson, 245 Kan. 178, Syl. ~ 1,777 P.2d 773 (1989).

Accordingly, the district court did not abuse its discretion by disallowing expenses

incurred prior to the August 31, 1993.

2. Expenses between August 31, 1993, and October 30, 2006

The district court found that 4 of the 30 claimed expenses incurred during this time

period should not be deducted from the proceeds. The first was a check for $835 that

Vincent paid to his fonner law finn on August 23, 1994. Although Vincent paid this

expense after August 31, 1993, he conceded the expense had been incurred prior to his

divorce from Linda. Thus, the expense occurred before August 31, 1993, and was

properly excluded by the court based on the above reasoning.

The second expense at issue was for $630 that Vincent claimed he had paid by

check on December 18, 1997. Vincent was unable to find a copy ofthis check, but he

believed he had made the check out to a patent law finn. Notably, Vincent was able to

produce copies of other checks he had written to this law firm. The only type of evidence

he could produce to corroborate his claim was a hand-written check ledger that indicated

the check had been paid to the law frrm. Based on the lack of clear evidence to

substantiate this expense, it cannot be said that the district court was arbitrary, fanciful, or

unreasonable in rejecting this expense.
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Finally, items three and fOUI consisted of $11.74 that Vincent had spent on beer at

a bar in the Kansas City airport prior to flying to New York for the auction and $39 he

had spent while in New York to see an exhibit called "Bodies." Needless to say, the

district court was well within its discretion to fmd these items unrelated to the

"development, marketing, and/or defense" of the patents and, accordingly, exclude them

based on the terms of the August 31, 1993, joumal entry.

3. Post-October 30, 2006, Expenses

The district court found that the expenses Vincent claimed he incurred after

October 30,2006, were not related to the development, marketing, and/or defense of the

patents and, thus, not proper deductions under the Au.gust 31, 1993, journal entry. This

was a reasonable decision for the court to make due to the fact that these claimed

expenses were incurred after th.e auction took place when the requirement to.spend

money on the patents would have naturally ended for Vincent. In any event, when

Vincent was questioned about the post-October 30 expenses, he conceded that these

expenses were likely related to litigation costs he had incurred as a resu1t of this case

(e.g., fees he paid to his expert witness, money he paid to college students to go through

his boxes of receipts, and copying expenses). Thus, we conclude the district court did not

abuse its discretion in preventing these expenses from being deducted from the proceeds.

Next, Vincent argues the district court erred in applying the rate of return proposed

by Marc Vianello, Linda's expert witness.

As noted above, the August 1993 journal entry stated that in addition to Vincent's·

out.of-pocket expenses being deducted from the proceeds, an "appropriate rate of return"

would be applied to the expenses to compensate Vincent for inCUrring the expenses "on a

risk investment basis." The journal entry went on to state that "the appropriate rate of

return will be based on historical data available at the time" the patents produce income
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net of expenses and the rate of return could conceivably "be as much as 20% Qer annum,

or even more."

Based on the language of the journal entry, it is clear the 1993 district court

avoided establishing a specific rate of return for fear that the rate would prove to be too

high or too low depending on future interest rate fluctuations. Thus, the 1993 court left

for a future detennination the appropriate rate of return to be applied to the expenses.

Such a detennination had to be based on historical data available at the time the patents

made money. Needless to say, the rate ofretum was a hotly contested issue between the

parties, resulting in each of them introducing expert testimony on the subject at the bench

trial.

Highly summarized, Vincent's expert, Carl Heintz, testified that the rate of return

that should be applied to Vincent's expenses was 65% per year. Heintz testified this rate

represented the interest rate an investor would have wanted to make if he or she was

investing money in developing patents similar to those Vincent had developed. Applying

this rate of return to all ofVincent's listed expenses and using a valuation date ofAugust

31, 2007, Heintz detennined the total to be deducted from Vincent's proceeds was

$11,682,938. In other words, he alleged that Vincent's expenses and the rate of return

applied to those expenses resulted in a figure far greater than the amount Vincent actually

received for his patents. Linda was therefore allegedly not entitled to any money.

In contrast, Linda's expert, Vianello, testified that he had detennined a rate of

return based on the opportunity cost to Vincent of spending the money on his patents

instead of investing the money in the stock market between 1993 and 2006. With this

framework in mind, Vianello determined that the appropriate rate ofretum to be applied

to Vincent's allowable expenses was between 14.44% and 16.l7o/o--the average, annual

rate ofretum Vincent would have achieved between 1993 and 2006 if he had invested in

a diversified selection of small company stocks instead of investing money in his patents
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at various times throughout the applicable time period. Vianello explained that he chose

small company stocks as the basis for his rate of return because such investments

represented the riskiest investment for which there was accompanying historical data.

Vianello stated that Heintz' opinion of 65% being the appropriate rate of return

dramatically overcompensated Vincent for choosing to spend money on his patents

instead of placing his money in another investment. Vianello stated that Heintz confused

investment return expectation with the cost of capital that goes into an investment, i.e.,

the cost of choosing to invest money in one item instead of another. Vianello noted that

"we all have desires for enormous returns from our investments, but that does not equate

to the cost of our money that is invested in any project or in any investment."

The district court ultimately adopted th.e rate of return proposed by VianelJo,

finding that his opinion was more credible than Heintz.

Based on testimony summarized above, the district court acted well within its

discretion when it adopted Vianello's opinion. Heintz' opinion was not based on historical

data showing the rate of return that Vincent would have received if he had chosen to

invest his money instead of spending it on developing the patents. Instead, Heintz

calculated a rate an investor might hope for if investing in patents similar to ones Vincent

had developed. Such a calculation, however, is not based in reality. The patents did not

sell for $11,682,938 or anything remotely close to that, and Heintz' rate would vastly

overcompensate Vincent for his allowable expenditures. Thus, it was reasonable for the

court to reject Heintz' opinion and adopt Vianello's. opinion regarding the appropriate rate

of return.

With regard to the expenses that Vincent could deduct from the proceeds, the 1993

journal entry stated in pertinent part: "Before [Linda] shan be entitled to said 40% share

of [Vincent's] gross earnings, there shall be deducted therefrom [sic] a pro rata share of
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all out-of-pocket expenses incurred by [Vincent) with regard to the development,

marketing, and/or defense of said patents after the date of this judgment."

As noted above, Vincent provided a list of expenses he had incurred as a result of

his efforts to develop and sell the patents. Vincent consistently testified at trial that the

list of expenses were expenses that he had solely paid. He stated that under the oral

partn.ership agreement he had with Dickey and Armatas, Dickey was not responsible for

paying any expenses, and Armatas was responsible for paying roughly half of the

expenses the partnership incurred. However, Armatas had not paid any ofthe expenses

listed as Vincent's claimed expenses, and there was no evidence presented at trial to

suggest otherwise. In other words, the list of expenses represented Vincent's pro rata

share of the out-of-pocket expenses incurred and paid by the partnership.

As shown above, the district court properly concluded that Vincent had in.curred

$12.220.25 in expenses to make the patents profitable. The court took this amount and

applied the interest rate proposed by Vianello and determined that $53,797.36

represented the total value of the allowable expenses including interest. However, instead

of subtracting $53.797.36 from Vincent's share of proceeds and then awarding 40% of

this amount to Linda, the court reduced the $53,797.36 amount by 30%, concluding that

Vincent was only allowed to deduct $37,658.15 from the proceeds. The court reached this

decision by attributing only a 70% pro rata share ofthese expenses to Vincent.

In its journal entry, the district court stated:

"The original divorce judgment limited those out-of-pocket expenses that

[Vincent] would be allowed to deduct before calculating [Linda's) 40% share of the

income generated by the patents to his p~o ~ata share of those expenses. [The district

court judge who presided over the property division] was aware of the partnership with

others and would have been aware that the partners should be responsible for their own

p~o rata share of the development, marketing and/or defending expenses. The court has
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heard no. evidence of any out-of-pocket expenses incurTed by the other partners to

'develop, market, and/or defend' these patents. [Vincent] testified that his partner,

Annatas, paid some bills while he paid others, but he had no evidence to support that

assertion nor could he specify any such expenditures by that partner. There was some

mention ofArTnatas being responsible for half the expenses. But, that evidence was itself

equivocal and not clear enough for the court to use or place confidence upon in order to

make findings. The court declines to make a 50% pro rata reduetion ofVincent's

expenditures. So, the out of pocket expenditures actually made by [Vincent] must be

reduced to his pro rata share of the patents. In other words, here he is entitled to claim

only 70% of those expenditures listed which are allowed as actually made for the

development, marketing, and/or defense of the patents, treated with the appropriate rate

of return based upon historical data on a risk investment basis, in order to reduce

[Linda's] share of that income."

The above quote indicates the district court believed that the 1993 journal entry

required it to reduce the value of Vincent's allowable expenses to account for his "pro rata

share" of those expenses. However, the journal entry only required that Vincent be

credited for the expenses that he had solely paid under the partnership agreement (i. e., his

pro rata share of the expenses). As shown above, the court properly found that Vincent

had incurred $12,220.25 in expenses. All of the evidence presented at trial established

that Vincent had paid this amount by himself. There was no evidence presented at trial to

suggest that Vincent had been reimbursed for these expenses by the other partners. Thus,

we conclude the district court misapplied the fonnula contained in the August 1993

journal entry to the evidence presented in this case. Vincent should have been allowed to

deduct $53,797.36 from the proceeds before Linda's share was calculated.

Next, Vincent argues the district court erred in awarding $60,342.24 in

prejudgment interest to Linda. "The standard of review for allowing prejudgment interest

is a matter of judicial discretion subject to reversal only upon a showing of abuse of

discretion. [Citations omitted.]" Owen Lumber Co. v. Chart/"and, 283 Kan. 911, 925, 157
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P.3d 1109 (2007). As mentioned above, an abuse of discretion may be found if the

district court's decision goes outside the framework of or fails to properly consider

statutory limitations or legal standards. Woodward, 288 Kan. at 299.

In Blair Constr., Inc. v. McBeth, 273 Kan. 679, 689, 44 P.3d 1244 (2002), our

Supreme Court stated:

"In Kansas, the general rule is that prejudgment interest is allowable on

liquidated claims. [Citation omitted.) 'A claim becomes liquidated when both the amount

due and the date on which such amount is due are fixed and certain or .when the same

become definitely ascertainable by mathematical calculation.' [Citations omitted.]

However, the fact that a good-faith controversy exists as to whether the party is liable for

the money docs not preclude a grant of prejudgment interest. (Citations omitted.)"

In the district court's journal entry awarding prejudgment interest to Linda,

the court stated:

"Although the court agrees that [Vincent's] relevant expenses were reasonably

ascertainable at the time of the sale, the 'appropriate market rate ofretum' for (Vincent's]

out-of-pocket expenditures was a mailer that arguably was subject to [a] goodfailh

dispute . ... [Linda) is awarded prejudgment interest as 10% per annum from November

24,2006, the date Vincent received and deposited [Linda's] share of the patent proceeds

into the Stanley Bank account with his own. As of that date, [Linda's] lien, as

characterized by the Supreme Court, then became her liquidated property. This so-called

lien was never in the nature of a creditor's lien, but rather characterized as a lien solely in

order to allow [Vincent] to have marketable title to the patents and make them income­

producing. It was still a diVision ofher interest in the marital property. The prejudgment

interest to which she is entitled, from the date it was reasonably ascertainable to the date

of this decision, is calculated to be $60,342.24." (Emphasis added.)

It is clear the district court concluded that Linda's share of the proceeds was a

liquidated amount, entitling her to prejudgment interest. However, the court also found
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that the issue ofwhich market rate to apply to Vincent's expenses was subject to a good

faith dispute. As noted above, Vincent and Linda had their respective experts testify

about various rates of return to apply to Vincent's expenses--evidence which played a

key role in determining how much Linda was entitled to under the August 1993 journal

entry. In other words, until the district court considered the experts' testimonies and

adopted one of their opinions concerning the appropriate market rate return, Linda's share

of the proceeds remained an indeterminate amount. Based on the case law cited above,

the court erred in detmnining that Linda's share of the proceeds was a liquidated amount

and, consequently, abused its discretion in ordering Vincent to pay prejudgment interest

to Linda.

Finally, Vincent advances other arguments in his brief regarding (l) whether the

district court erred in determining his motion to alter or amend the judgment was filed

late; (2) whether the district court erred when it denied his discovery request for Linda's

account information with her attorney; and (3) whether the district court was improperly

influenced by the testimony Judy Hanson, Vincent's former employee. None of these

arguments has any merit.

First, Vincent fails to show the significance behind the district court's

determination that his motion to alter or amend the judgment was filed late. Nowhere in

his brief does Vincent argue that the district court should have granted his motion. Thus,

we fmd that Vincent's argument raises a moot paint. Second, Vincent fails to show how

his discovery request would have uncovered relevant evidence pertinent to the issues

addressed at the bench hearing. Thlis, we conclude the district court did not abuse its

discretion in denying this request. See Kluin v. American Suzuki Motor Corp., 274 Kan.

888,891, 56 P.3d 829 (2002) (The contrOl over discovery is a matter within the sound

discretion of the district court.). Finally, the district court stated in its journal entry that it

had given "no value or weight" to Hanson's testimony and it had "no bearing upon this
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decision." Similarly, her testimony has had no bearing on determining the issues on

appeal. Vincent's argument concem.ing Hanson's testimony also raises a moot point.

Affirmed in part, reversed in part, and remanded with directions that judgment

should be entered against Vincent in the amount of$216,481.06.
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