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The court surveyed other disagreements between the parents and discussed Dr.

Gentry's opinion that B.A. could be harmed by continuing parental conflict. The court
, I

credited the doctor's opinion, fInding that if Azar and Jagoda were to "continue in co~."

parenting, they will only continue their hostility" and iliat "eventually [EA) will figure

out his parents don't like each other, fIght all the time, disagree about everything, and it

will cause problems for him." It concluded "co-parenting counseling is not in the best,

interests of [EA.) and it is ... to be discontinued."

The court next listed "numerous examples ofMs. Azar's inability to reasoD and

negotiate with others in order to mediate, reach a consensus." One example was AuT's

behavior at the Jewish Corrununity Center. The court also stated, "[nhe experts seem to

indicate that in their opinion she's really doing more for herself than for her son."

The court concluded that since EA. was older and the flight risk was diminished,

unsupervised visitation was in E.A.'s best interests. But it also noted "[e]very single thing

that happened in these last three and a half years was a battle," and "the litigation has

gone just like the parent's conflict has gone." The court believed "it's unlikely it's going to

stop."

"Therefore, the Court finds it's in the child's best interest that he remain in [Jagoda's] sole,

legal custody and [Jagoda] have sole decision-making authority for all health decisions.

That's only asking for a fight to put you guys in a joint decision-making position for

things like that. So [Azar] can provide no health care to [B.A.], and in the time when she

has the child parenting time, if there's a health issue, she needs to get permission from

Mr. Jagoda before the child is provided any health care."

The court repeated its finding that AuT's "attempt to dismiss this case and [forum]

shop, go back to Missouri and re.file ... just days before the first trial date was scheduled

in this matter was an abuse ofprocess and caused ... Jagoda to incur unnecessary
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attorney fees." The court found Azar should reimburse Jagoda $5,000 for his reasonable

attorney fees "as a result of that attempt."

The court then stated its interest in "a plan that works towards Johnson County

minimum guidelines for parenting time for [Azar.]" It "[i]nitially" ordered Azar to have 2

1/2 hours of parenting time Wednesday evenings and 3 1/2 hours on alternating Sundays.

"The Court fmds that this schedule shall continue for at least six months, at which time

the Court will consider whether it's appropriate to go to overnight visitation parenting

time." The district court assured Azar, "When you come back in six months, we'll talk

about vacation time, summer vacations, we'll talk about holidays, we'll talk about

weekends and overnights."

Azar's counsel asked a number of questions, including about Azar's attendance at

"school activities, events, extracurricular activities." The court ordered that "neither

parent go to school during the school hours unless invited to go there by the principaL" It

made certain exceptions during the school day for things such as "IEP meetings" or sick

calls from the school nurse. With respect to evening school activities, the court allowed

both parents to "go to school plays and activities in the evenings that kids put on for

parents." After repeated questions based on specific situations, including from Azar

herself, the court directly addressed her, "Doo't go to school. Just doo't go up there right

now. Your attorneys can work on some reasonable plan for parents going to school. Stay

away for now. "

The Johnson County court appointed a CASA volunteer, and after still further

disputes, the parties appeared as scheduled on August 18, 2010. The CASA supervisor,

but not the particular CASA volunteer assigned to the case, also appeared. The CASA

volunteer had prepared a report which was distributed to the parties before the hearing,

but it was apparently omitted from the record on appeal.
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Azar's counsel raised a question.regarding the CASA volunteer's report, According

to counsel, the report included information "from school personnel that Ms. Azar would

frod excuses to go to the school to sec'[E.A.], etc." Counsel argued this must have

"predated the time of our [February] hearing because your Order basically said that

neither parent would go to the school without the written permission ofthe principal

during the daytime hours." The CASA supervisor could not confirm or deny the

interpretation offered by A7..ar's counsel.

Jagoda's counsel was similarly unable to comment on the CASA volunteer's

report, but he did mention "instances where we're outside of the school or other activities

where Ms. Azar showed up, and that was a little problematic because ... number one, it

was questionable whether or not she should be there, and when she was, she did tend to

stay longer than necessary." Counsel identified a piano recital and "play dates" where

"she was going to drop off some books or something, and ended up spending a couple

hours there."

A7...ar's counsel confirmed that her client "did go to a piano recital and there was a

birthday party at which ... Azar was invited that [E.A,] was there with his nanny."

Counsel explained that her client was invited by the mother of the child celebrating the

birthday, and that Azar knew Jagoda "was not coming."

The Johnson County court stated that it had reviewed the CASA volunteer's report

"and believes it's important to clarify the information in the report." The judge warned

that if the events alleged in the report had occurred after

"the Court entered its Order .. , then additional steps may be needed to be taken. But it's

not clear to the Court what the fact is, so fm not going to put additional restrictions in

regard to school colllllct at this time. The previous Order will remain in effect which is if

the principal invites you, you can go basically."
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The CASA supervisor said the volunteer would "submit a written addendum to the

Court and counsel."

The Johnson County court nevertheless followed the CASA volunteer's

recommendation and granted Azar an additional 2 hours ofparenting time on the

alternating Sundays. Azar's counsel asked for more, but the district court found its orders

provided

"a very reasonable amount oftime considering all the facts and evidence as presented in

this case. It's very reasonable and is in the child's best interest at this time. And I know

she wants more, but the Court finds it's just not in his best interest at this time to make it

more."

The court went on to state, "Sounds like now we have an issue of [Azar] going to

events outside of school when dad's not there." It ordered Azar not to "show up where

[EA] is ifit's [Jagoda's] time unless [Jagoda] sends her some written

invitation We're not going there. It's just another place for them to start arguing and

fighting, disagreeing. It's just another example of what [Azar's] been doing for years."

This order was formulated in the journal entry as follows: "The Court further fmds that

[Azar] cannot go to any event or any location where [E.A.] is when [Jagoda] has

parenting time with [EA.] unless [Jagoda] sends her a written invitation. The same

applies to [Jagoda] when it is [Azar's] parenting time." Upon questioning at the hearing,

the district court reaffmned its prior order regarding school activities, "So she can go to

school in the evening for recital or play or something."

The record contains the CASA volunteer's addendum. Dated September 21, 2010,

it reproduces an e-mail from Debbie Bond, the principal at E.A.'s school. Bond stated that

Azar "made many attempts to attend school events," including four "in the last month of

school." Bond said Azar appeared contrary to instructions during a field day. When Bond
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told her "she was not permitted to be there," Azar was "unhappy withtny refusal" and

"repeatedly asked ifthere was some way she could stay." The CASA volunteer

concluded: "It is Clear Ms. Azar was in violation of the Court's orders last spring. " He

nevertheless said E.A. "enjoys the additional time with his mother and we feel it would

be a punishment to take the added time away from him."

On November 17, 20 I 0, the Johnson County court fiJed its journal entry from the

August 18,2010, hearing. It did not specifically mention the CASA volunteer's

addendwn, and it did not change its earlier orders. It did state: "[A7..ar] should get her

counseling and understand there are boundaries an,d that the Court's Orders are

boundaries." Azar appeals.

CHILD CUSTODY

Azar contends the Johnson County court abused its discretion by continuing the

Jackson. County court's award of sole custody to Jagoda and also by not allowing more

unsupervised parenting time. Our '''function. is not to delve into the record and engage in

the emotional and analytical tug of war between two good parents over [their child].'" In

re Marriage of Vandenberg, 43 Kan. App. 2d 697, 701, 229 PJd 1187 (2010) (quoting In

re Marriage ofBradley, 258 Kan. 39, 45,899 P.2d 471 [1995]). Instead, "'[w]hen the

custody issue lies only between the parents,'" our '''paramount consideration. ... is the

welfare and best interests of the child. The trial court is in the best position to make the

inquiry and determination, and in the absence of abuse of sound judicial discretion, its

judgment will not be disturbed on appea1.' [Citations omitted.]" In re Marriage of

Rayman, 273 Kan. 996, 999, 47 P.3d 413 (2002). "[J]udical discretion is abused only

when no reasonable person would take the view adopted by the trial court. [Citation

omitted.]" 273 Kan. at 999. The same rules apply to orders modifying custody and

parenting time, including cases where the parents were not married. See laGrone v.
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LaGrone, 238 Kan. 630, Syl. ~ 1, 713 P.2d 474 (1986); In re Marriage ofMcNeely, 15

Kan. App. 2d 762,764, 815 P.2d 1125, rev. denied 249 Kan. 776 (1991).

We believe a reasonable person could conclude that Jagoda should retain sole

custody. He had exercised sole custody for nearly 6 years at the time of trial, yet Azar's

beliefs regarding E.A.'s medical needs had not changed. She repeated her earlier concerns

regarding allergies, a leaky gut, and yeast overgrowth. A reasonable person could think.

these concerns are unrealistic, a view bolstered by Azar's belief that medical resources in

the Kansas City area are inadequate for the boy's needs. When these beliefs are combined

with Azar's impulsive behavior, a reasonable person could conclude it would not be in

B.A.'s best interests for Azar to hold decision-making authority.

We also believe a reasonable person could conclude that a joint custody

arrangement would only heighten parental conflict. The views of the parties appear

irreconcilable, and A7.ar is convinced that her views are not just helpful, but mandatory

for the child's health. In light of the opinion of Dr. Gentry, a reasonable person could

conclude it was in B.A.'s best interests to minimize parental conflict by leaving the

decision making with Jagoda.

A reasonable person also could conclude that more parenting time for Azar would

not be in E.A.'s best interests. We draw this conclusion from the record as a whole, but

we note especially Azar's response to the Johnson County court's orders of February 17,

2010. Although Azar obtained unsupervised parenting time and was informed that

substantial extensions would be considered after 6 months, she could not abide by the

decision and continued to appear at E.A.'s school. This demonstrated Azar's continuing

tendency to "push and push and push and push," as Dr. Mouille had testified. When

combined with a reduced but still-existing risk of flight, a reasonable person could

conclude that Azar's limited parenting time provided needed protection for B.A.
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Azar makes a specific challenge to the order prohibiting her attendance at E.A.'s

nonschool activiti es outside of her parenting time. A7..ar protests that no evidence

supported the order and the JOMson County court acted "at its own initiative." Azar

.ignores that the order was imposed at the August 18, 2010, hearing, after the district court

had read the CASA volunteer's report and heard from counsel. Considered with the rest

of the evidence, especially Dr. Gentry's expert opinion regarding the effect of parental

conflict on E.A., a reasonable person could conclude that forestalling parental confliCt at

nonscbool activities was more in E.A.'s interest than Aut's appearance at them. In this

difficult situation, the court did not abuse its discretion.

MENTAL REALTIl EVALUAnON FOR JAGODA

Azar argues the Johnson County court should have ordered a mental health

evaluation for Jagoda. Azar moved for an evaluation along with other "proposed interim

orders" in a filing of March 26, 2009. At a hearing the next day, Azar's counsel explained

that the request was part of an effort to establish coparenting. The district court refused to

"order any additional evaluations ... ofMr. Jagoda at this time."

We believe the issue is moot in the framework presented to the district court at the

March 27,2009, hearing. Coparenting and joint-decision making generally were later

abandonee!., and that decision was supported by the evidence, as we have already

discussed. Azar does argue on appeal that the Johnson County court "abused its

discretion in refusing to allow a mental health evaluation of Ray Jagoda for use in

developing future custody orders, parental access schedules and the needs for future

therapy." This suggests that Azar is seeking discovery on Jagoda's mental health, but she

does not allege that she filed a discovery motion after the March 27, 2009, hearing, and

none is evident in the record. Attria! on February 16,2010, moreover, the JohnSon

County court allowed Azar's counsel to question Jagoda on the issue of "bipolar .

disorder." Any error in discovery or evidence thus far was waived or abandoned below.
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See Kingsley v. Kansas Dept. ofRevenue, 288 Kan. 390, 395, 204 P.3d 562 (2009); State

v. King, 288 Kan. 333, 348, 204 P.3d 585 (2009).

HEALTH CARE DECISION MAKING

As previously mentioned, the Johnson County court placed all health care

decisions with Jagoda as part of the sole custody orders. The district court also prohibited

Azar from attending E.A.'s "visits to health care providers," and it prohibited her from

"contacting [his] health care providers," although she was allowed to obtain E.A.'s

medical and dental records. Azar appeals these orders separately from the sole custody

ruling.

Azar contends she "should be allowed to participate in medical decisions and

assist with the selection ofproviders, particularly considering the professionals Mr.

Jagoda has selected." We believe the concluding clause of this sentence illustrates the

difficulty. Azar briefs in detail her disagreements with E.A.'s health care, and a

reasonabie person could agree with the Johnson County court that these disagreements

are insoluble. A reasonable person could also agree that B.A. is better off with the board

certified physicians chosen by Jagoda than with the parental disputes which would occur

if Azar were allowed to pursue her interest in alternative medicine.

Azar attempts on appeal to convert her interest in particular medical practices and

procedures into a fundamental right by citing cases which dealt with religious belief. But

Azar has not claimed a religious belief in these medical practices and procedures, and the

district court was acting to shield E.A. from parental confljct, not from a religious belief

or practjce. As for Azar's claim that "absolutely no evidence ... [showed her] beliefs had

had any negative impact on [E.A.]," the child was not immunized or otherwise being

followed by a pediatrician before Jagoda obtained sole custody. A reasonable person

15



09/23/2011 10:22 7852%1863 KS SUP COURT LAW LIB PAGE 36/37

could conclude that the immunizations and other care B.A. subsequently received,

contrary to kar's wishes, were in the child's best interests.

1ms leaves the prohibition on Azar's attendance at EA.'s health care appointments

and on making contact with his health care providers, apart from obtaining the boy's

records. Azar does not state a rationale for such contacts other than her wish to control

the course of EA. 's care. A reasonable person could conclude that Azar's presence at

RA.'s health care appointments would be an occasion for parental conflict. The same

would be true if Azar were allowed to contact EA.'s health care providers "'ith questions

or objections. Azar has not shown that the Johnson County court abused its discretion in

attempting to quell the parental disputes in this area.

ATTORNEY FEES

Azar contends she "took no action which warranted the assessment of attorney

fees against ber." Azar does not directly dispute that dismissing her action in Johnson

County without disclosing the intent to refile in Jackson County provided grounds in

"justice and equity" to compensate Jagoda. See K.SA 2010 Supp. 60-1610(b)(4). Azar

instead suggests she "relied on her attorneys' advice," and that if any fees are awarded, .

they "should have been assessed against counsel upon whom [she] relied."

"In cases where a district court has authority to award attorney fees, that decision .

is reviewed for an abuse of discretion." Estate ofKirkpatrick v.. City ofOlathe, 289 Kan.

554,572,215 P.3d 561 (2009). "The district court is vested with wide discretion to

determine the amount of the recipient of an allowance of attorney fees. When reviewing

an award of attorney fees, tile appellate court does not reweigh the testimony or evidence

presented or reassess the credibility ofwitnesses, [Citation omitted.J'.' In re Marriage of

Burton, 29 Kan. App. 2d 449,454,28 P.3d 427, rev. denied 272 Kan. 1418 (2001).
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A reasonable person could conclude it was just and equitable to compensate

Jagoda for defending in both Johnson County and Jackson County. With respect to

whether Azar or her prior counsel should bear the expense, a reasonable person could

conclude from Azar's actions in establishing a Missouri residence, from her education,

experience, and from the representations of her former counsel that she was an active

participant in the decision. The Johnson County court did not abuse its discretion in this

regard.

Affirmed.
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