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Marjorie also asked the court to calculate the amount of interest owed on the original
Jjudgment, after proper credit was given to Murray for payments already made. Marjorie
claimed she did not know whether Murray was still represented by the same attorney that
had represented him in 1990, so "in the abundance of caution," Marjorie indicated that
she would send the motion and notice of hearing to Murray's attorney and to Murray's last
known address. Throughout the proceedings, beginning with the parties' 1974 divorce
and up through the 1991 settlement agreement, Murray was represented primarily by
David J. Waxse of Payne & Jones, Chartered; Waxse later worked for the firm of Shook,
Hardy & Bacon. According to the certificate of service, the motion and notice of hearing
were sent to Wanda Temm, a member of Waxse's firm who had appeared at a 1990

hearing on Murray's behalf.

The next month, the district court heard Marjorie's motion to revive dormant
judgments. Neither Murray nor his counsel appeared at the hearing, and the district court
found that according to the certificate of service, Murray had been properly served with
notice of the hearing. The district court stated that “this file being old was not in the
clerk's office and so the Court has not actually reviewed the file but is advised through
copies of file stamped documents what the status of this case is." The district court
granted Marjorie's metion, reviving any judgment that had become dormant within the 5
years preceding the filing of the motion on January 22, 2004. In so holding, the court
took judicial notice of Marjorie's 1990 motion for revivor and noted that Marjorie's
current motion had not been opposed by Murray and no one had appeared to argue
against the motion. The court directed Marjorie to have an accountant review the
payments Murray had already made and to calculate the judgment due, including interest.
The district court's journal entry was filed on February 19, 2004.

After the hearing, the case was subsequently transferred to a different district court
judge, and a journal entry finalizing the matter was filed on April 29, 2005, The journal
entry was identical to the February 19, 2004, journal entry, but calculated the judgment

3



p9/@3/2811 18:47 7852961863 KS SUP COURT LAW LIE PAGE  B5/11

against Murray after taking into account the payments he had made. Exhibits showing
| Murray's payment history were attached to the journal entry. The journal entry first
indicates that Murray owed $67,465.45, representing a principal of $19,965.36 plus
interest of $44,313.52, and an additional principal amount of $3,000. On the following
page, however, the journal entry indicates that Murray owed a total of $114,965.54,

Murray Hendel now seeks relief.

A few months later, in June 2005, citing K..S.A. 60-260(b), Murray asked the court
to vacate the judgment and journal entries filed on February 19, 2004, and April 29,
2005, He claimed the orders were "entered by mistake,” the judgment was void, and the
judgment had largely been satisfied and discharged. The certificate of service on the
motion reflects that a copy was sent to Marjorie's attorney, Laurence M. Jarvis, A notice
of hearing was also sent to Jarvis. By this time, Marjorie Hendel had been living in India

for some time.

Then, in August 2005, the court heard Murray Hendel's motion. Neither Marjorie
Hendel nor Jarvis appeared. At the hearing, Murray argued that the February 19, 2004,
and April 29, 2005, judgments were improper and contrary to the record in the case, as
Marjorie had not informed the court that the maintenance claim had previously been
settled by the parties in 1991; therefore, there was no basis for the judgment against
Murray. Murray also alleged that neither he nor counsel had received the motion or
notice of the hearing, as the notices were sent to the wrong addresses. Murray Hendel
agreed that he was still obligated to make monthly support payments until Matjorie's
death or remarriage but claimed that he could not verify whether Mafj orie was actually
receiving the payments because she had failed to furnish proof that she was still alive and
had not remarried. Murray asked the court to: (1) vacate the February 19, 2004, and April
29, 2005, judgments; (2) relieve him from making any further maintenance payfnents
until Marjorie furnished proof that she was still living and had not remarried; and (3)

impose sanctions against Jarvis to cover Murray's attorney fees in the amount of $2,000.
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The district court granted Murray's motion to vacate the judgments and request to
stay the maintenance obligations until Marjorie proved she was still alive and had not
remarried, and gave Marjorie 60 days to provide such proof. The court also granted
Murray's request for sanctions against Jarvis in the amount of $2,000, noting that the
February 19, 2004, and April 29, 2005, judgments had been obtained without just cause
and were contrary to the record in the case. The district court filed its journal entry on
August 12, 2005,

Next, Marjorie Hendel seeks relief from the court and both parties are represented

In June 2009 Marjorie filed 2 motion for relief from judgment under K.S.A. 60-
260(b)(4) and (b)(6), arguing the district court's August 12, 2003, journal entry was void
and requesting that the stay on Murray's maintenance obligations be lifted. Marjorie
argued that the journal entry was void and should be vacated because Murray had
obtained different relief than what he had requested in the motion, obtained more relief
than he pléd for, obtained relief beyond the court's subject matter jurisdiction, obtained an
attorney fee award that was unsupported by facts or law and was contrary to the parties'
separation agreement, and switched the burden of proof to Marjorie to prove she was
alive and had not remarried. In the alternative, Marjorie requested a lift of the stay on the

maintenance payments, as she was in fact alive and had not remarried.

Murray argued that the district court had jurisdiction under K.S.A. 60-260(b) to
grant his motion and the court was justified in issuing the order requiring proof that
Marjorie was still alive and had not remarried. Murray further argued that because the
district court's judgment was not void, Marjorie's motion was not brought within a
reasonable time under the statute and there were no valid judgments to revive, Finally,
Murray refuted that Marjorie had been denied due process, as counsel had acknowledged
receiving notice of the hearing and counsel's absence had nothing to do with any alleged

defect in the notice given,
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The district court dénied the motion, finding that it had not been brought within a
reasonable time and Marjorie could not claim excusable neglect, as there was no question
that notice had been given to counsel. The court noted that if Marjorie had wanted to
challenge the August 12, 2005, order, she could have filed a motion to reconsider and
then appealed that ruling. The court also ruled that the stay on Murray's maintenance
obligations would remain in effect, as it appeared that counsel had discussed the issue
and might be able to reach an agreement. The court instructed the parties to file a motion

with the court if they could not reach an agreement.

We note that during the pendency of this appeal, Marjorie Hendel died on
December 11, 2010. A special administrator of Marjorie's estate has been substituted as
the real party in interest.

The judgment Marjorie Hendel sought to set aside was not void.

Marjorie Hendel claims the August 12, 2005, journal entry is void because
it granted relief to Murray which exceeded the district court's subject matter
jurisdiction and it was entered in violation of her due process rights, as she had no
notice or opportunity to defénd herself. We are not persuaded that this is correct.
We use a de novo standard of review. In re Adoption of A.A.T., 287 Kan. 590, 598-
99, 196 P.3d 1180 (2008).

On this point, Marjorie Hendel is claiming that since she and Murray Hendel had
agreed to the payment of maintenance, the district court was powerless to modify their
contract and cites K.S.A. 2010 Supp 60-1610(b)(3) as authority. See /n re Marriage of
Allen, 31 Kan. App. 2d 31, 34, 59 P.3d 1030 (2002). We agree with this statement as far
as it goes, but question whether it is pertinent here. We note first that the maintenance
payments the district court ordered stayed were not mandated by a settlement agreement
that had been incorporated into the parties' divorce decree. The separation agreement that

was incorporated into the divorce decree ordered Murray to make monthly maintenance
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payments of $650. By agreement of the parties, the monthly payments were subsequently
reduced to $500, an amount that was also contemplated by the 1991 settlement

agreement.

Even if the $500 maintenance payments were considered to be part of the divorce
decree, "[a] court is not deprived of its authority to grant relief from a final judgment
under K.S.A. 60-260(b) merely because the judgment is a divorce decree incorporating a
property settlement agreement." Richardson v. Richardson, 3 Kan. App. 2d 610, 612, 599
P.2d 320, rev. denied 226 Kan. 792 (1979). Then, in the case In re Marriage of Hunt, 10
Kan. App. 2d 254, 258, 697 P.2d 80 (1985), the court stated, "given the proper factual
setting, a K.S.A. 60-260[b] order can have the effect of modifying an order which K.S.A.
60-1610 would not allow to be modified. This Court believes this 'effect’ stems from the
difference between modification and relief from an order." Clearly the district court here
h.;ad the authority to look into the issue of whether Marjorie Hendel had remarried or was

still alive.

We find no due process violation here,

We begin this analysis with looking at the notice that was given by Murray. The
certificate of service attached to Murray's June 10, 2005, motion to vacate indicates that a
copy of the motion was mailed to Jarvis on May 25, 2005, and notice of the August 9,
2005, hearing on the motion was mailed to Jarvis on July 1, 2005. Marjorie does not
dispute receipt of this notice; instead, she alleges that she did not receive notice that the

court would take the precise action it took.

The receipt of the motion to vacate put Marjorie on notice that the district court
might demand some sort of proof that she was alive and unmarried. Murray's affidavit
attached to the motion stated that he did not know if Marjofie was still living or if she had
remarried, and he had never received confirmation from Marjorie attesting to such.

Further, an affidavit of Murray's counsel, J. Eugene Balloun, also attached to the motion,
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requested that Jarvis be required to submit proof that Marjorie was alive and unmarried.
Thus, Marjorie had notice of the precise issue she now complains of on appeal, and the
district court's order staying the maintepance payments until such proof was provided
was a foreseeable result. Marjorie cannot argue that any alleged defect in the notice of
hearing would have changed the result, as Marjorie's counsel apparently intended to
attend the hearing but mistakenly wrote the wrong date on the calendar. Thus, Marjorie's

absence from the hearing had nothing to do with any alleged defect in the notice given.

Going further, Marjorie cannot claim that she had no opportunity to be heard on
this issue because the stay was contingent upon Marjoric failing to provide proof within
60 days that she was still entitled to maintenance. Marjorie does not now contend that she
did not receive the district court's journal entry or she was otherwise unaware of the stay.
Her failure to act within the 60-day time period set by the district court undermines her

argument on this point.

Marjorie also suggests that the district court's grant of attorney fees to Mutray is
contrary to the parties' settlement agreement. Although the 1974 settlement agreement
provides that the parties are responsible for their own attorney fees, the district court
entered sanctions against Jarvis because the February 19, 2004, and April 29, 2005,
journal entries were submitted without just cause and were contrary to the record in the
case. K.S.A. 2010 Supp. 60-21 1(c) authorizes a district court to impose sanctions,
including attomey fees, against a party upon a finding by the court that a pleading was
filed for an improper purpose, a pleading contains assertions of fact that are not currently
supported by evidence, or a pieading contains a request for relief that has no basis in the
law. The district court's imposition of sanctions against Jarvis was not contrary to the

arties' settlement agreement.
p e

For these reasons we conclude that the judgment Marjorie complains about was

not void.
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Because the judgment was not void, Marjorie had a reasonable amount of time to seek its

modification.

Although a void judgment may be challenged at any time, based on the foregoing
analysis, the district court's order was not void for lack of subject matter jurisdiction or
entered in violation of Marjorie's due process rights. Therefore, Marjorie needed to
challenge the order "within a reasonable time." K.S.A. 2010 Supp. 60-260(c). What
constitutes a reasonable time under the statute is a question to be decided within the
discretion of the district court. "The determination depends upon the facts of each case,
considering the interest in finality, the reasons for the delay, the ability of a litigant to
learn earlier of the grounds relied upon, and any prejudice to the parties." /n re Marriage
of Larson, 257 Kan. 456, Syl. 9 3, 894 P.2d 809 (1995).

Marjorie did not appeal the August 12, 2005, judgment granting Mutray's motion
to vacate and only filed the present K.S.A. 60-260(b) motion nearly 4 years after the
journal entry was filed. On appeal, Marjorie does not attempt to justify this 4-year delay.
She suggested in the district court that some of the attorneys who were working on her

- case became ill or passed away. However, Jarvis, who appears to have been Marjorie's
primary counsel throughout the proceedings, was aware of the district court's journal
entry at least by October 23, 20035, as evidenced by a letter Jarvis wrote to the District
Court Trustee's office. A 4-year delay is not reasonable under these circumstances, We

cannot say the district court erred in denying Marjorie's motion for relief from judgment.

We cannot grant alternative relief.

Marjorie asks this court to lift the stay on Murray's maintenance payments because
she has proven by a preponderance of the evidence that she is alive and has not
remarried. Marjorie also alleges the district court erred in denying her request to revive

dormant judgments. These issues are not properly before us because the district court
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made no findings on these matters. At the hearing on Marjorie's K.S.A. 60-260(b)
motion, the district court stated:

"Now, the other argument—the other requests that are being made in the Court today
with regard to relief, relief from the stay, entering judgment for the amounts that Ms.
Hendel claims are due based on the prior stay, it would appear that counsel have

discussed this and méy be able to work out a journal entry of judgment to that effect.

"But it's not before the Court in a motion form at this time. The Court's really not
briefed and prepared to make a ruling in that other than the fact that the parties are both
telling me—Mr. Hendel says he's going to pay something. It appears Ms. Hendel says,
yeah, | want that, plus I want some more.

"What [ would suggest then is that if additional relief is sought from this Court
and the parties cannot work it out between themselves, to file an appropriate motion, brief
the Court on what the arguments are, and what the parties believe to be the appropriate
amount that should be paid, if anything, the stay will remain in effect. There has been no
relief from the stay. No one has requested relief from the stay based upon a satisfaction of
the order I guess that Judge Vano entered in this case on August 12th of 2005,

"So the Court will refrain and deny any additional relief based on what counsel

has requested today. . .

"[T]o the extent you are satisficd and you can agree upon a journal entry that scts
forth what relief you all agree upon with regard to your payments of whatever you're
agreeing upon, I'll sign anything that the parties agree to,

"If the parties can't come up with an agreement, then someonc needs to file

something and get it on my docket and we'll have another hearing."

Because there is no indication that the parties filed additional motions with the
district court with respect to the stay or other judgments due, any issues relating to these

matters are not properly before this court for review,

Affirmed.
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