


FACTUAL AND PROCEDURAL BACKGROUND

Martha filed for divorce in late 2004 and the district court issued a temporary

order requiring Richard to pay $1,187 a month for child support and $600 a month for

temporary maintenance. The temporary order also required Richard to continue payments

required by the mortgage on the marital residence. That in.itial order was superceded by

an agreed order in August 2005, which terminated Richard's obligation to pay temporary

maintenance, but ordered him to continue to pay the child support previously ordered and

the mortgage payment. The order provided, however,

"Every payment of temporary maintenance and/or mortgage payment made by

Respondent, from the original order forward, shall be counted toward the 121 months

tota.! of maintenance authoriT-ed to be awarded by statute, regardless of whether such

payments are characterized in whole or in part, as spousal maintenance for income tax

purposes. "

The parties' divorce was finalized after substantial delays in late 2005, and the

decree incorporated a Separation and Property Settlement Agreement (PSA), which

included the following provisions relevant to tb.is appeal:

"Maintenance. Neither the Husband nor the Wife shall be obligated to pay any

additional sum for support, or maintenance, however designated, ofthe other party until

such time;'s the primary marital residence is sold. In the month following the closing of

such sale, the maintenance shall be calculated in accordance with Shawnee Counl)',

Kansas pennaneot maintenance guidelines, which provide, in relevant part, that where

child support is paid, that the calculation of maintenance should be "... 20% of the

difference in gross incomes (or earning capacities if the Court is satisfied that one of the

parties could be earning more than he or she is, in fact, earning) of the parties, up to a

difference of $50,000.00 per year. If there is a greater than $50,000.00 difference, then

add 17% of the difference in excess of$50,000.00."ln the event the parties cannot agree,

the matter will be set for hearing and determined by the Court, with full consideration of

all factors deemed relevant by statute, case law and the Shawnee County guidelines
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(e.g.)iving on pension proceeds). In all events, Husband shalt be given credit for every

lTlooth in which he has made any mortgage payment and for a temporary maintenance

payment in accord with temporary and/or permanent orders against the total of 121

months of maintenance authori7-Cd by Kansas statute as the' maximum number of months

for which maintenance may be ordered. The Court shalt have continuing jurisdiction on

this matter for reinstatement of. maintenance; provided there is no reservation of the

power to modifY the period of time for maintenance payments, pursuant to K.S.A. 60·

161 O(b)(2), and the parties intend a maximum of an a.ggregate total of 121 months for

payment ofmaintenance."

After entry of the decree and prior to the sale of the home, Richard continued to

pay $600 in maintenance every month despite no apparent obligation to do so. The

marital. residence was sold on March 17,2006, Thereafter, the parties sparred over child

support, but the issue of maintenance seems to have been neglected until May 2008,

when Richard filed a motion to modify child support and maintenance. The motion

recited that the court had ordered $600 in payment of spousal support, and sought to

reduce or terminate further maintenance payments. This motion was ordered to be "held

in abeyance" by journal entry dated August 2009, pending a diligent search of the parties'

records and the court file to determine the status ofRichard's obligations.

In the interim, and in April 2009, Martha filed her motion to determine the amount

.of permanent maintenance. The motion apparently sparked some discovery, but further

proceedings were delayed for some time, apparently due to a change in counsel.

Following another motion by Martha in the fall of 2009 to relieve her ofthe August 2009

order,the district court conducted a nonevidentiary hearing in late May 2010 on all

pending motions. The court directed counsel to submit memoranda of legal authorities

and suggested some further discovery. Thereafter, and apparently absent any further

hearing, the court issued its memorandum decision in June 2010.
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In the memorandum decision, the dislrictcourt held that it did not have

jurisdiction to modify spousal maintenance because maintenance had been settled by a

separation agreement and was not subject to subsequent modification except as reserved

to reinstate it after sale of the marital home. The court gave Richard credit for 54 months

that he voluntarily paid the $600 in spousal maintenance citing the law on equitable

estoppel, but it found that the amount since the sale of the home should have been $833

per month, and ordered him to pay the difference retroactively to April 2006. Although

Richard requested credit for the months he had paid mortgage 'payments prior to sale of

the home, the court's order did not address this issue. Finally the court adjusted child

support, but neither party has appealed this issue. Motions by both parties for

reconsideration were denied.

Although both parties filed a notice of appeal, Martha failed to docket her appeal.

Richard's appeal was docketed and briefed by both parties.

STANDARDS OF REVIEW

All issues framed by this appeal require that we construe and apply the PSA,

which is considered a contract to be interpreted accordingly. See In re Marriage of

Vandervoort, 39 Kan. App. 2d 724, 727, 185 P.3d 289 (2008). The primary rule of

construction of a settlement agreement in connection with a divorce action is that, if

possible, the court must, as in other contract cases, ascertain and give effect to the mutual

intention of the parties at the time the contract was made. Holll1'Way v. SelVidge, 219 Kan.

345,349,548 P.2d 835 (1976). If the tenus are clear, contract language is applied without

.using rules ofconstruction. Carrothers Constr. Co. v. City ofSouth Hutchinson, 288 Kan.

743,751,207 P.3d 231 (2009). The intent of the parties to a separation agreement must

be detenuined from the agreement alone if the tenus are unambiguous. Dodd 11, Dodd,

210 Kan. 50, 55, 499 P.2d 518 (1972). The question whether a contract is ambiguous is

subject to de novo review. City ofArkansas City v. Bruton, 284 Kan. 815, 829, 166 P.3d
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i120 (2002).The contract is interpreted in its entirety, not by isolating a particular

provision. City ofArlwnsas City, 284 Kan.at 832-33. Th.e interpretation should lead to

reasonable results, and absurd results should be avoided. Wichita Clinic v. Louis, 39 Kan.

App. 2d848, 853, 185 P.3d 946, rev. denied 287 Kan. 769 (2008).

Appellate courts treat contract interpretation as a question oflaw over which the

court exercises unlimited review. Shamberg, Johnson & Bergman, Chtd. v. Oliver, 289

Kan. 891,900-01,220 P.3d 333 (2009).

Also framed by this appeal is a question regarding the district court's jurisdiction

to modify or reinstate Richard's support obligation under the PSA. This question may

encompass the interpretation ofK.SA 2010 Supp. 60-1610(b)(3). Both jurisdiction and

statutory interpretation are questions of law subject to unlimited review. Unruh v. Purina

Mills, 289 Kan. 1185, 1193,221 PJd 1130 (2009).

Finally, this appeal also frames a question surrounding the amount of spousal

maintenance ordered by the district court and whether equitable estoppel should apply to

payments already made. Th.e appellate court reviews a district court's decision to grant

equitable estoppel for an abuse of discretion. Fleetwood Enterprises, Inc. v. Coleman Co.,

Inc., 37 Kan. App. 2d 850,864,161 P.3d 765 (2007).

DID THE DISTRlCT COURT ERR IN CONCLUDING IT HAD LIMITED JURISDICTION OVER TIlE
MAITER OF SPOUSAL MAINTENANCE?

Richard initially argues that the district court erred in concluding it had no

jurisdiction to modify spousal maintenance. He argues that the PSA specified a fOlmula

to calculate maintenance, but it clearly contemplated that the amount would either be

agreed to by the parties or determined by the court. The court set the maintenance amount

pursuant to the formula, but refused to consider a downward adjustment, relying on In re
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Marriage ofEhinger, 34 Karl. App. 2d 583,587,121 P.3d 467 (2005) (maintenance

settled by a separation agreement that is incorporated into the divorce decree is not

subject to subsequent modification by the court).

We agree with Richard principally because the PSA clearly contemplated a

"hearing and determin[ation] by the Court, withfull consideration ofallfactors deemed

relevant by statute, case law and the Shawnee Coun.ty guidelines. " (Emphasis added).

Moreover, the formula set forth in the PSA specifically contemplated the consideration of

underemployment, a factor that would inevitably be contentious and in need ofjudicial

determina.tion. Finally. the PSA specifically reserved "continuing jurisdiction" of the

court for reinstatement of maintenance after the marital residence was sold, and the only

express restriction of this jurisdiction was that the period of time for payments of
"

maintenance pursuant to K.S.A. 20 I0 Supp. 60-161 O(b)(2) could not be modified.

Clearly, the applicable statute, K..S.A. 2010 Supp. 60-1610(b)(3) provides that,

with certain listed exceptions, matters settled by an agreement incorporated in the divorce

decree "shall not be subject to subsequent modification by the court except ... as

prescribed by the agreement." Indeed, the Ehinger panel recognized this exception. See

34 Kan. App. 2d at 587. Here, the agreement fully contemplated that, upon sale of the

marital residence, maintenance would be set by a formula, but in the event the parties

refu$ed to agree on the formulaic result, the court retained jurisdiction to determine

maintenance "with fuIl consideration of all factors deemed relevant by statute, case law,

and ... guidelines." We simply deem this language as sufficient to reserve broad and

unrestrict,edjurisdiction to determine maintenance in th,e event of no agreement, except

that the period of time for payment of maintenance could not be modified.

Accordingly, we conclude the district court erred in holding that it had no

jurisdiction to consider Richard's request for modification of his spousal maintenance.

Obviously, the parties failed to agree on the formulaic amount of maintenance, thus
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opening wide the court's power to set the maintenance amount "considering all factors."

For this reason alone, we must reverse the district court's decision setting maintenance

and remand for further proceedings.

In a related issue, Richard also argues on appeal that the district court failed to

mak,e fmdings on his argument that Martha was underemployed and should have had

additional income imputed to her for purposes of the formula for maintenance. There

were not any findings or conclusions by the district COUlt on this precise issue, which was

arguably determined by the court's conclusion as to its limited jurisdiction. Given our

conclusion as to jurisdiction, and especially because the fonllula specifically

contemplated consideration of this precise issue, we direct the district court on remand to

consider this issue.

DID THE DIST"RICT COURT ERR IN MAKING THE PERMANENT MAINTENANCE OBLIGATION
RETROACTIVE FOR THE PERIOD WHERE PAYMENTS WERE MADE AND ACCEPTED?

Richard next argues that the district court erred in making the permanent

maintenance obligation retroactive, so that he must pay additional amounts beyond the

$600 per month that he paid and that Martha accepted since the marital home was sold.

He contends that the court's application of eqUitable estoppel to the monthly payments

but not as to the amounts thereof is a distortion of the doctrine. We agree.

The district court clearly applied eqUitable estoppel in holding that Richard should

be credited with the S4 months of maintenance paid, citing and quoting from In re

Marriage ofHarvey, No, 100,524,2009 WL 929721 (Kan. App. 2009) (unpublished

opinion) and Gillespie v. Seymour, 250 Kan. 123, 129,823 P.2d 782 (1991). ne court

reasoned in material part:
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"In the present case, both parties failed to motion for the calculation of

maintenance until three years after the marital re~idence sold; Respondent continued to

pay $600 per month, and Petitioner accepted these payments. Petitioner treated these

monthly payments as spousal maintenance....

"petitioner would be unjustly enriched if the Court did not count these payments

toward the Respondent's total maintenance obligation."

Notwithstanding this finding, the court proceeded to calculate a defi.ciency in the

amount of the same payments, concluding that each of the $600 monthly payments

should have been $833 during the period after the marital residence was sold. Having

found that equitable estoppel applies, we do not understand why it should apply to the

number ofpayments but not as to the amount thereof.

Equitable estoppel exists where the voluntary conduct of a party precludes that

party, both at law and in equity, from asserting rights against another person relying on

such conduct. Gillespie, 250 Kan. at 129. Thus, if there was an estoppel here, Martha

must be precluded from asserting rights against Richard for any deficiency in amount.

The doctrine and is application are perhaps best stated in recognized treatise law:

"Generally, equitable estoppel is applied to transactions where it would be

unconscionable to allow a person to maintain a position inconsistent with one in which he

or she accepted a benefit. Such eSlop!'C1 operates to prevent the party thus benefited from

questioning the validity and effectiveness of the matter or transaction insofar as it

imposes a liability or restriction upon him, or, in other words, it precludes one who

accepts the benefits from repudiating the accompanying or resulting obligation." 28 Am

JUT. 2d, Estoppel and Waiver" § 65.

We must assume the district court found the factual basis for all elements of

estoppel. See In re Marriage o/Whipp, 265 Kan. 500,508-09,962 P.2d 1058 (1998).

Consequently, it was establiehed that Richard was induced to believe that his payments

were maintenance and his payments were treated by Martha as such, and Richard relied
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on and would be prejudiced if they wcre not treated as maintenance. Given this factual

predicate, it is logically inconsistent for Richard to be obiigated for a retroactive

deficiency totaling nearly $8,000 because the payments would have been more ifMartha

had sought judicial intervention at the time the marital residence was sold.

We conclude that given the district court's application of equitable estoppel (which

is not challenged on appeal), the court abused its discretion by applying equitable

estoppel to the number of the already made and accepted maintenance payments, but in

failing to apply cquitable cstoppel to thc amount ofth.ose payments. Martha cites no

authority to support the district court's application of the doctrine. We vacate the order to

make retroactive payments and direct the court on remand to proceed accordingly.

DID THE DISTRICT COURT ERR fN FAILfNG TO GIVE RJCHARD CREDIT FOR HIS PAYMENT
OF MORTGAGE OBLlGATJONS?

Richard next argues that the district court erred in failing to give him credit for the

months in which he paid the monthly mortgage payment until the house was sold, a

period of 14 months. He argues that the district court either inadvertently failed to dl) so

or violated the intent of the PSA in doing so. Martha argues on appeal that any obligation

for Richard to pay these mortgage payments was contained in the temporary order and

was not incorporated into the PSA, thus the payments were voluntary and' should not be

credited.

The district court did not addreSS this issue except in reciting Richard's argument

as a part of denying his motion for reconsideration.

The agreed order of August.2005 clearly obligated Richard to continue making the

monthly mortgage payments. That order stated that "Respondent shall continue to make

the ordered child support amount and the mortgage until the property is sold or until

further order of the court, whichever event occurs first." (Emphasis added). That order
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also provided: "Every payment of temporary maintenance and/or mortgage payment

made by Respondent, from the original order forward, shall be counted toward the 121

months total of maintenance authorized to be awarded by statute."

The PSA, signed on December 7,2005, failed to reiterate the obligation in this

manner, but it clearly contemplated Richard's continuing to make these payments. First,

the PSA provides that upon sale of the home, Richard is to be reimbursed for all interest,

taxes and insurance paid by him "from the date of filing of the Petition for Divorce up to

and including the date ofclosing ofthe sale ofthe real property." (Emphasis added.)

Second, it provides that Richard "shall be entitled to take the mortgage interest payments

as a tax deduction for the tax years in which he has made the payments, beginning with

2004." Third, the schedules of the parties' debts attached and incorporated into the PSA

continues to list as a separate debt of Richard his one-half of the mortgage obligations on

the marital home.

Based upon our reading of both the agreed order and the subsequent PSA, it was

the intent of the parties and the court that Richard would remain obligated for mortgage

payments with the understanding that he would be credited for any month in which he

fulfilled this obligation. Thus, we conclude that the district court erred in failing or

refusing to credit these payments as Richard requested, and the court on remand is

directed to assure proper credit in accordance with our opinion.

In summary, we conclude the district court had unbridled jurisdiction to set

permanent maintenance when petitioned to do so, with the exception of any modification

of the period oftime for maintenance payments. Based ~n our interpretation of the court's

orders and PSA regarding maintenance, as well as our enforcement of the court's fmdirig

of an estoppel against Martha regarding the temporary maintenance payments prior to

determination of permanent maintenance, Richard cannot be ordered to pay any

defi.ciency during the period of such estoppel, and he must receive credit against his 121
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months of spousal maintenance for each and eyery month where he paid the m.onthly

mortgage payment on the marital home. 'The district court's order is reversed, aT;Id the

matter remanded for further proceedings 'not inconsistent with this opinion,

Reversed and remaI:\ded.

]J


