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seriously endanger A.L.'s physical health, and the district court denied Florez' request for
parenting time. The district court also imputed $80,000 of income to Florez fot child
support purposes. The district court imputed income to Florez because he had failed to
provide his income tax returns for 2007 and 2008, as had been previously ofdeted by the
court. The imputed income figure was based on testimony from Kurt James, a Topeka
solo practitioner, who testified to Florez' potential income. Finally, the district court
awarded attorney fees and costs to Lank in the amount of $15,408.93.

Florez filed a motion to alter or amend the judgment. The motion sought to have
the smoking ban lifted, to reduce Florez' income for child support purposes, and to
reverse the fec award to Lank. The district court addressed the issues in Florez' motion at
a hearing on November 17, 2009. At the hearing, the parties and the judge engaged in a
lengthy dialog about the smoking ban. The judge indicated the only reason he denied
Florez any parenting time was because he believed Florez had made it clear that he would
not follow the court's order about smoking around A.L. The judge reiterated his original
intent that smoking was only prohibited when A.L. was present in the house. The district
court declined to modify Florez' income for child support purposes or the award of fees

and costs to Lank.

The journal entry for the September 17, 2009, hearing was not filed until February
22,2010. On March 4, 2010, Florez filed a second motion to alter or amend the
judgment. Much like the first motion, the second motion sought to have the smoking ban
lifted, to reduce Florez' income for child support purposes, and to reverse the fee award to
Lank. The district court held a hearing on the second motion to alter or amend the
judgment on April 27, 2010. At the hearing, the district court determined that the motion
was untimely because there was no notice of hearing attached to the motion pursuant to
local rules. The district court also noted the court had addressed the same issues in the
earlier hearing on the motion to alter or arpend the judgment. The district court overruled

Florez' motion and awarded additional attorney fees to Lank in the amount of $675. The
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journal entry of the April 27, 2010, hearing was filed on May 26, 2010. On June 24,
2010, Florez filed a notice of appeal.

The record also reflects that on May 10, 2010, Florez filed a motion to modify
parenting time. The district court held a hearing on May 18, 2010, and ordered that Florez
receive parenting time "every Saturday from noon to 6 pm." The district court also
assigned the case to a case manager "to decide on [an] expansion of [Florez'] parenting °

time."

On appeal, Florez claims: (1) the district court erred in denying his request for
parenting time and imposing a smoking ban on parenting time; (2) the district court erred
in imputing income to him for child support purposes; (3) the district court erred in
awarding attorney fees to Lank; and (4) the district court erred by denying his motions to

alter or amend the judgment. We will address each of these issues in turn.
- SMOKING BAN ON PARENTING TIME

Florez argues the district court erred in denying hié request for parenting time and
imposing a smoking ban on parenting time. Florez contends this smoking restriction "has
deprived [him] of his right to parent the child while in his custody.” According to Florez,
his right to parent includes the decision of whether the child should be around cigarette

smoke,

The judgment of the district court regarding parenting time and visitation will not
be disturbed absent an affirmative showing of abuse of discretion. /n re Marriage of
Kimbrell, 34 Kan, App. 2d 413, 419, 119 P.3d 684 (2005). "Judicial discretion is abused
when judicial action is arbitrary, fanciful, or unreasonable. If reasonable persons could
differ as to the propriety of the action taken by the trial court, then it cannot be said that
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the trial court abused its discretion. [Citation omitted.]" Unruh v. Purina Mills, 289 Kan.
1185, 1202, 221 P.3d 1130 (2009).

Under K.8.A. 60-1616(a), Florez is entitled to "reasonablé parenting time unless
the court finds, after a hearing, that the exercise of parenting time would seriously
endanger the child's physical, mental, moral or emotional health.” The statute's clear
intent is to "create a rebuttable presumption that a parent is entitled to reasonable
parenting time and visitation." Kimbrell, 34 Kan. App. 2d at 422. The presumption can be
rebutted only by a ﬁnding that parenting time or visitation would endanger the child's
health. 34 Kan. App. 2d at 422,

At the September 2009 hearing, Florez testified that he could not force his wife to
go outside the house to smoke while A.L. was present for parenting time. After hearing
this testimony, the district court considered the impact secondhand smoke would have on
A.L. The court found that, given the dangers of smoking and Lank's family history of
lung cancer, being around cigarette smoke would seriously endanger A.L.'s physical
health. Based on this finding, the district court denied Florez' request for parenting time.

The district court's determination that cigarette smoking would seriously endanger
A.L.'s health is a finding of fact, and this court reviews findings of fact for substantial
competent evidence. Substantial compétent evidence possesses both relevance and
substance and provides a substantial basis of fact from which the issues can be reasonably
determined. Frick Farm Properties v. Kansas Dept. of Agriculture, 289 Kan. 690, 709,
216 P.3d 170 (2009). We conclude there was substantial competent evidence to support
the district court's finding that cigarette smoking would seriously endanger A.L.'s health.

K.S.A. 60-1616(a) provides for a presumption in favor of parenting time unless
the court finds that the exercise of parenting time would seriously endanger the child's
physical, mental, or emotional health. Here the district court considered the impact of
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secondhand smoke and expressly found that cigarette smoke in A.L.'s presence would
seriously endanger her physical health. This finding was supported by substantial
competent evidence. Based on this finding, we are unable to conclude that the district

~court's order denying Florez parenting time constituted an abuse of discretion.

As Lank points out, Florez' argument regarding the denial of parenting time or
visitation seems moot. The district court revisited the issue of Florez' parenting time at a
hearing on May 18, 2010, before Florez filed his notice of appeal. At that hearing, the
district court granted Florez parenting time "every Saturday from noon to 6 pm." The
district court also assigned the case to a case manager to decide on an expansion of
Florez' parenting time. At the hearing on November 17, 2009, the judge clarified his
intent on the smoking ban was to prohibit smoking in Florez' house only when A.L. is
present in the house. Based on the current orders in district court, Florez cannot argue

that his parenting time is being completely denied due to a smoking ban.

IMPUTING INCOME TO FLOREZ FOR CHILD SUPPORT PURPOSES

Next, Florez claims the district court erred in imputing income to him for child
support purposes. The Kansas Child Support Guidelines (Guidelines) allow for income to
be imputed to a noncustodial parent "in appropriate circumstances.”" Administrative Order
No. 216, Guidelines § II.F.1 (2010 Kan. Ct. R. Annot. 116). Appropriate circumstances
include, but are not limited to, situations when "there is evidence that a parent is
deliberately underemployed for the purpose of avoiding child support.” Guidelines
§ ILF.1.d (2010 Kan. Ct. R. Annot. 116).

This court has unlimited review over the interpretation and application of the
Guidelines, In re Marriage of Matthews, 40 Kan. App. 2d 422, 425, 193 P.3d 466 (2008),
rev. denied 288 Kan. 831 (2009). However, Florez bears the burden of proving that the
child support amount, based on his income, should be adjusted, Guidelines § I, (2010
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Kan. Ct. R. Annot. 113). Further, "[t]he trial court's determination of child support will be
upheld unless an abuse of discretion occurred." In re Marriage of McCollum, 30 Kan,
App. 2d 651, 652, 45 P.3d 398 (2002).

A finding that Florez is deliberately underemployed so as to avoid child support
obligations is a finding of fact. This court reviews findings of fact for substantial
competent evidence. Substantial competent evidence possesses both relevance and
substance and provides a substantial basis of fact from which the issues can be reasonably
determined. Frick Farm Properties, 289 Kan. at 709.

The district court imputed income to Florez for child support purposes because
Florez did not provide his tax returns as ordered by the court. Florez had several
opportunities to provide his income information to avoid imputed income. He was under
court order to provide his income tax returns as early as October 2008, On June 16, 2009,
Florez was again ordered to provide his 2006-08 income tax returns by July 31, 2009.

At the September 2009 hearing, Florez had yet to provide his 2007 and 2008 tax returns.
However, he provided his 2006 return, which showed his gross business income as
$62,464. While Florez did not provide his 2007 or 2008 tax returns to the district court,
he testified that he eamned $30,000 in 2007 and $14,000 in 2008. Florez claimed his
income averaged around $31,000 per year for 2006-08.

Lank disagreed with Florez' reported income at the September hearing. In order to
determine Florez' income, Lank called Kurt James to testify. James worked for Florez
when Florez was a partner in the law firm of Florez and Frost in Topeka. James testified
that Florez should be earning around $115,000 per year, James' computation of Florez'
income potential took into consideration Florez' 29 years of experience as an attorney, his
areas of practice, his potential overhead costs, his hourly rate of $200, and nonpayment
by some clients. James, also a solo practitioner in Topeka, testified his gross income in
2008 was $280,000.
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Based on James' testimony and Florez' failure to provide his actual income data,
the district court determined Florez had income of $80,000 per year:

"I will impute your income — and 1 will be conservative on that — I will impute it
at $80,000 based upon the testimony and the respondent's refusal to provide his current
year to date income figures, At the very least, Mr. Florez, you could have had the
decency to bring your accountant down here to testify why he was not able to comply
with my order and the previous judge's orders."

While the district court did not explicitly state that it found Florez to be
deliberately underemployed, such a determination is implicit in the district court's
decision to impute income to Florez. We conclude there was substantial competent
evidence to support this implicit finding. Given the cvidence, the district court did its best
to ascertain Florez' income. Florez had several opportunities to provide his tax returns to
the district court, but he failed to do so. This constitutes an "appropriate circumstance”
for allowing the district court to impute income to a noncustodial parent. Guidelines
§ ILF.1 (2010 Kan, Ct. R. Annot. 116). The district court's decision to impute income to
Florez complied with the Guidelines. We conclude the district court did not abuse its
discretion in determining the amount of Florez' child support obligation. MeCollum, 30
Kan. App. 2d at 652.

AWARD OF ATTORNEY FEES

Next, Florez argues the award of attorney fees to Lank was inappropriate. Lank
received two awards of attorney fees: §15,408.93 in September 2009 and $675 in April
2010. Florez does not challenge the $675 award on appeal. Under K.S.A. 60-1610(b)(4),
the district court has discretion to award fees "to either party as justice and equity
require." Attorney fees can also be awarded in paternity actions under K.S.A. 38-1122.
Where the district court has authority to grant fees, the decision is reviewed for an abuse
of discretion. fn re Marriage of Risley, 41 Kan, App. 2d 294, 300, 201 P.3d 770 (2009).
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Florez contends that he acted reasonably in pursuing his right to parenting time.
But the record shows that Florez refused, after several court orders, to turn over his tax
returns in a timely manner, causing unnecessary delay in the case, As the district court
noted, Florez "made this case a lot more difficult than it niged[ed] to be." Here, the
interests of justice and equity support the imposition of fees given Florez' failure to

comply with court orders.

Florez also argues that the $15,408.93 award includes unbillable paralegal time
and expert costs. However, Florez has not provided this court with a breakdown of the
fees awarded to Lank, making it difficult to conduct a meaningful review of the fees. "An
appellant has the burden to designate a record sufficient to establish the claimed error;

© without such a record, the claim of error fails. [Citation omitted.]" Kelly v. VinZant, 287
Kan. 509, 526, 197 P.3d 803 (2008). We conclude the district court did not abuse its

discretion in awarding attorney fees to Lank.

MOTIONS TO ALTER OR AMEND THE JUDGMENT

Finally, Florez claims the district court erred by denying his motions to alter or
amend the judgment. Generally, the denial of 2 motion to alter or amend a judgment is
" reviewed for an abuse of discretion. Exploration Place, Inc. v. Midwest Drywall Co., 277
Kan. 898, 900, 89 P.3d 536 (2004).

Florez filed two motions to alter or amend the judgment, one in November of 2009
and again in March 2010. Both motions sought to modify the judgment announced at the
September 2009 hearing. Florez' first motion to alter or amend the judgment filed in
November 2009 was premature. The district court's ruling from the September 2009
hearing was not journalized until February 22, 2010. Nevertheless, the district court held

a hearing on November 17, 2009, and addressed all the issues raised in the motion,
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After the journal entry of the September 2009 hearing was filed on February 22,
2010, Florez filed a second motion to alter or amend the judgment on March 4, 2010. At
the hearing on April 27, 2010, the district court found that the second motion to alter or
amend the judgment was untimely because there was no notice of hearing attached to the
motion as required by local rules. Under Sedgwick County Rule 406, Florez was
"responsible for providing notice of the time and date of the hearing.” However, as Florez
points out, the local rule does not dictate when a notice of hearing on a motion must be
served. Under K.S.A. 60-206(d), Fiorez had to file a notice of hearing "not Jater than five
days before the time Speéiﬁed for the hearing." Florez filed a notice of hearing on April
14, 2010, more than 5 days before the hearing on April 27, 2010, Thus, the district court

erred in finding that Florez' motion was untimely under Rule 406.

Altbough the district court erred in finding that Florez' second motion to alter or
amend the judgment was untimely, the error was harmless under the facts and
circumstances of this case. Florez' second motion to alter or amend raiged the same
contentions as his first motion. Specifically, the second motion argued that the smoking
ban was improper, that the imputed income was too high, and that the award of attorney
fees was too high. As previously discussed, the district court had thoughtfully considered
and ruled on the first motion to alter or amend the judgment even though the motion was
prematurely filed. Because the district court had already addressed the issues in the
second motion to alter or amend the judgment, we are unable tb conclude that the district
court abused its discretion by denying the second motion. If the district court reaches the
correct result, its decision will be upheld even though it relied upon the wrbng ground or
assigned erroneous reasons for its decision. Robbins v. City of Wichita, 285 Kan. 455,
472, 172 P.3d 1187 (2007).

Affirmed.
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