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The fust question in this appeal is whether the district court retroactively modified

the Indiana child support. This presents a question of law over which this court's scope of

review is unlimited. See State v. Laturner, 289 Kan. 727, 735, 218 P.3d 23 (2009). If the

district court retroactively modified child support, then this court must determine whether

it abused its discretion. In re Marriage ofBranch, 37 Kan. App. 2d 334, 336, 152 P.3d

1265, rev. denied 284 Kan. 945 (2007).

An abuse ofjudicial discretion occurs when judicial action is arbitrary, fanciful, or '

unreasonable. If reasonable persons could d,iffer as to the propriety ofthe district court's

actions, then it did not abuse its discretion. Schuck v. Rural Telephone Service Co., 286

Kan. 19,24, 180 PJd 571 (2008). A district court also abuses its discretion ifits decision

goes outside the framework of or fails to properly consider statutory limitations or legal

standards. State v. Woodward, 288 Kan. 297, 299, 202 PJd 15 (2009). The party

asserting an abuse of discretion bears the burden of showing it. Harsch v. Miller, 288

Kan. 280, 293, 200 PJd 467 (2009).

On appeal, Clark claims the district court's April 2009 journal entry requiring him

to pay child support from May 2006 to May 2009 is a retroactive order modifying child

support. Bean, however, argues the district court merely enforced the original 1989

Indiana decree because the temporary order abating Clark's support obligation expired

and Clark's support obligation resumed when Chelsea moved back to live with Bean.

The December 2004 temporary order, which was agreed to by both parties,

modified Clark's child support obligation to reflect a material change of circumstances,

i. e., Chelsea began living with Clark. Consequently, the district court transferred the care
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and custody of Chelsea to Clark and ordered Bean to pay Clark $80 per week in child

support beginning in October 2004.

Vv'hcn Chelsea moved back in with Bean in May 2006, Bean did not file a motion

to modify her child support obligation. Instead, on October 5, 2006, she filed a motion to

. set aside the December 2004 temporary order. The district court noted in its April 2008

journal entry that Bean failed to set the 2006 motion for a hearing, Thus, the district court

determined that I/[t]he temporary order ofDecember the 8, 2004, remains in effect. It has

never been set aside or modified by any other order.1/

In 1994, Kansas adopted the Uniform Interstate Family Support Act (UIFSA),

K.S.A. 23-9,101 et seq. See Dia v. Oakley, 42 Kan. App. 2d 847, Syl. ~ 1,217 P.3d 1010

(2009), rev. denied 290 Kan. 1092 (2010). Under the UIFSA: "TIle law of the issuing

state governs the nature, extent, amount and duration of current payments and other

obligations of support and the payment of arrearages under the order.1/ K,S.A. 23­

9,604(a). Thus, Indiana law governs this issue. Clark fails to acknowledge that Indiana

law governs and instead argues K.S.A. 60-1610(a) prohibits retroactive modification of

child support.

The general rule in Indiana, as it is in Kansas, is that "retroactive modifi.cation of

support payments is erroneous if the modification relates back to a date earlier than the

filing ofthe petition to modify.1/ Becker v. Becker, 902 N.E.2d 818, 820 (Ind. 2009).

However, in Indiana, there are two exceptions to this general rule, only one is pertinent

here: The district court may retroactively modify child support payments when there is a

permanent change of custody. See Whited v. Whited, 859 N.E.2d 657,662 (Ind. 2007).

This exception applies where "the obligated parent takes the child into his or her home,
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assumes custody, provides necessities, and exercises parental control for such a period of

time that a pe=anent change of custody is exercised." 859 N.E.2d at 662.

Applying this exception to the facts of this case, it is undisputed that Bean took

Chelsea into her home, assumed custody, provided necessities, and exercised parental

control from May 2006 to May 2009. Thus, regardless of whether one characterizes the

district court's April 2009 journal entry as a retroactive modification of child support or

as an order enforcing the original 1989 dissolution decree, the district court's order

follows Indiana law. Consequently, the district court did not abuse its discretion in

awarding Bean. child support from May 2006 to May 2009.

REIMBURSEMENT FOR POSTSECONDARY EDUCAnON EXPENSES

Next, Clark claims the district court erred when it failed to c'onsider Chelsea's

expected contribution to her postsecondary educational expenses before dividing the

remaining expenses between the parents. Bean, however, claims Indiana Code § 31-16-6­

2 merely requires the district court "take[] into account" the statutory factors and does

not require the district court to state each factor, and the facts supporting each factor, on

the record. Additionally, Bean contends the original 1989 dissolution decree does not

reqUire Chelsea to provide any portion of her education expenses and the decree

specifically provides Clark and Bean will share equ.:iUy Chelsea's postsecondary

education expenses. Finally, Bean argues that requiring Chelsea to contribute to her own

'postsecondary education expenses would be an unlawful retroactive application of

Indiana Code § 3 H6-6-2.
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Resolution of this issue requires the interpretation ofIndiana Code § 3J-16-6-2.

Interpretation of a statute is a question of law over which this court has unlimited review.

State v. Arnett, 290 Kan. 41, 47, 223 PJd 780 (2010).

When Clark and Bean filed their dissolution decree with the Indiana court in 1989,

the prior version of Indiana Code § 3J-16-6-2 was in effect. In discussing a child support

order, Indiana Code § 31-1-11.5-J2 (Burns 1987) stated:

"(b)Tbe child support order may also include where appropriate:

(I) Sums for the child's education in elementary and secondary schools and

at institutions of higher learning, taking il'lto account the child's aptitude and

ability and the ability of the parent or parents to meet these expenses."

The statute was recodified and amended in 1997 and again in 2007. See Ind. Code § 31­

16-6-2 (2008). Thus, at the time the district court ordered Clark to pay an actual amount

for Chelsea's postsecondary education expenses, the statute read:

"(a) The child support order or an educational support order may also include, where appropriate:

(l) amounts for the child's education in elementary and secondary schools

and at postsecondary educational institutions, taking into account:

(A) the child's aptitudc aod ability;

(B) the child's reasonable ability to contribute to educational

expenses through:

(i) work;

(ii) obtaining loans; and

(iii) obtaining other sou.rces of financial aid reasonably

available to the child and each parent;" and

(C) the ability of each parent to meet these expenses."
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Bean places emphasis on the fact the parties agreed in tile 1989 dissolution decr,ee

that they share equally in Chelsea's postsecondary education expenses. However, "[i]t is a

well settled rule of contract law that the parties to an agreement cannot enforce tenns

which contravene statutory law." Meehan v. Meehan, 425 N.E.2d 157, 160 (Ind. 1981)

("[T)he traditional rules of contract law yield to the provisions of the Dissolution of

Marriage Act."). Thus, under either Indiana Code § 31-16-6-2 (2008) or Indiana Code §

31-1-11.5-12 (Burns 1987), while it is discretionary that a dissolution decree contain an

education support order, the district court must adhere to the statute's requirements

regarding tile factors used to calculate any amounts apportioned to the parents and the

child.

An Indiana case, Claypoolv. Claypool, 712 N.E.2d 1104 (Ind. App. 1999), trans.

denied 735 N.E.2d 227 (2000), is instructive. In Claypool, Lori Walsko (formerly

Claypool) and Glenn Claypool divorced in 1984. The district court entered an order in

1995 addressing the payment of their daughter'S postsecondary expenses. In the order, the

district court required Walsko and Claypool's daughter to apply for all financial aid and

directed Walsko and Claypool to pay all college expenses not covered by grants or

fmancial aid in proportion to their respective incomes.

In 1996, Walsko and Claypool's son began attending college. Claypool filed a
, . '.

petition to modify requesting that both their children apply for all financial aid, including

student loans, available to them before Walsko and Claypool were required to contribute

any funds toward their children's postsecondary education expenses. In July 1998, the

district court granted Claypool's petition to modify and Walsko appealed.

Importantly, on appeal, the Claypool court utilized Indiana Code § 31-16-6-2

(a)(1)(B) (l998)-not the statute in effect at the time of the district court's original 199.5
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order-which "specifically contemplates that the trial 'court should take into account the

child's reasonable ability to contribute to educational expenses through work and sources

of financial aid, including student loans." 712 N.E.2d at I 109. After examining the

Indiana Child Support Guidelines, the Claypool court remanded the district court's order

for reapportionment noting that "[t]he trial court's order fails to define what portion of the

total expense the children are responsible for." 712 N.E.2d at 1110.

Applying Claypool to the facts of this case, there is no indication from the district

court's journal entry that it considered Chelsea's ability to contribute to her expected

education expenses through work, nonreimbursable fmancial aid-such as scholarships

and grants--or other cost-reducing programs available to any student. See Carr v. Carr,

600 N.E.2d 943, 945-46 (Ind. 1992) (an order for postsecondary education expenses

should be resolved using child support guidelines). Further, there is no indication from

the journal entry that the district court considered Chelsea's ability or aptitude as required

by both Indiana Code § 31-16-6-2 (2008) and Indiana Code § 31-1-11.5-12 (Bums 1987).

In the district court's AprilZ008 order, it noted that there was no "testimony or

evidence as to the child's aptitude and ability, ability to contribute to expenses through

work, obtaining loans, or financial aid." Although Bean presented some testimony at the

April 2009 hearing regarding Chelsea's work history, summer actiVities, and internships,

B'ean·also stated Chelsea did not contribute any money toward her tuition or other post­

secondary education expenses or apply for any financial aid, except one scholarship,

which she did not receive. There is no indication from the journal entry that the district

court considered any of this evidence in making its decision.

Consequently, the district court's order apportioning Chelsea's total postsecondary

education expenses between Clark and Bean, without regard tothe requirements of
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Indiana Code § 31-16·6-2 (2008), is remanded for the district court to consider (1)

Chelsea's aptitude and ability, (2) her reasonable ability to contribute to her educational

expenses tllrough work and financial aid, and (3) each parent's financial ability to meet

tlle remaining postsecondary education expenses.

REIMBURSEMENT TO BEAN FOR ONE-HAL.F OF THE UTMA PAYMENTS

Finally, Clark complains that the district court erred when it ordered him to

reimburse Bean for one-half of her contributions to Chelsea's UTMA account. He

contends that he should not be required to reimburse Bean for expenses paid by Chelsea's

UTMA account toward her postsecondary education. Clark argues that once B transferred

funds into Chelsea's UTMA account, those funds became Chelsea's property.

The district court did not cite any authority in its April 2008 order concerning

reimbursement of funds expended from Chelsea's UTMA account:

"It is uncon[tro]vcrtcd by the parties that Lisa Bean contributed all of the money

to the Uniform Gift Trust Minors Act Fund. While Malcolm Clark's legal analysis may be

correct that Lisa Bean' made an iTTevocable transfer of money to the fund, and that the

money was no longer hers, but belonged to Chelsea Clark or the Uniform Gift to Minors

Act account, the Court finds that it would be inequitable to not give the mother credit for

what she alone paid into the Uniform Gifts to Minors account on her share'ofthe college

education expenses."

, Whether the district court had authority to order Clark to reimburse Bean for her

contributions to Chelsea's UTMA account is a question oflaw. See State v. Ellmaker, 289

Kan. 1132, 1147,221 P.3d 1105 (2009), cert. denied 130 S. ct. 3410 (2010) (standard of

review over questions oflaw is unlimited). Further, resolution of this issue will require

the interpretation of the Indiana UTM'.A.. Thus, this court's standard of review is
13
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unlimited. Unruh v. Purina Mills, 289 Kan. 1185, 1193,221 P.3d 1130 (2009)(standard

of review over issues concerning statutory interpretation is unlimited).

Bean fails to cite any authority in her attempt to rebut Clark's argument, and Clark

fails to cite any caselaw directly on point. Similarly, research has revealed no case

directly on point. However, In re Marriage o/Hendricks, 681 N.E.2d 777, 781 (Ind. App.

1997), provides a detailed review of the Indiana UTMA's history and purpose:

"In 1957, the Indiana General Assembly introduced the concept of a custodian

under the UGMA (now UTMA) as a fiduciary to receive gifts for minors. [Citati.on

omitted]. The purpose of the UTMA is to establish a legal mechanism to handle instances

where minors receive mooey and property by gift and where it is oot desirable to

establish a possibly more cumbersome guardianship or a trust. [Citation omitted.] The

statute was originally proposed by the New York Stock Exchange 'to encourage the

giving of securities to minors by providing "a simple, inexpensive method of permitting

minors to own securities io a manner that would protect the minor and third parties

dealing with property owned by the minor and would at the same time permit the donor

the advantage nfthe gift tax exclusion.''' [Citations omitted].

"The UTMA is designed to make an inter vivos gift to a minor in a relatively

simplified manner. By conveying a gift in the manner presented by the statute, the minor

obtains an indefeasibly vest.ed legaltjtle to the property which has been gifted, and once

the gift is made, it is irrevocable. [Citation omitted]. An inter vivos gift requires proof of

donative intent and delivery of the subject matter. [Citation omitted). The UTMA

expressly addresses the element of delivery in section 24. [Citation omitted]. The act

further provides that the validity of the transfer is oot affected by the failure ofthe

t'ransferor to comply with section 24(c) regarding possession and control. [Citation

omitted]. The UTMA, however, has no provision regarding the element of donative

intent. II

In Hendricks, the district court held a hearing to divide marital property between

Rodney and Bonnie after Bormie filed for dissolution of their marriage. At the hearing,
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Bonnie testified that she opened a brokerage account using her and her oldest son's name,

but registered the account as "Custodian for Minor." She then purchased several thousand

shares of stock in three transactions using joint marital funds and subsequently sold a

pory:ion of the stock for a profit. Bonnie deposited the proceeds of the sale into Rodney

and her joint bank account. She maintained., however, her intent was to set up a college

fund for the children.

In dividing the martial property, the district court determined that the shares were

not marital property and could not be distributed between the parties. However, for

equality, the district court ordered Bonnie to reissue half ofthe shares in Rodney's name

as custodian under the UTMA. Rodney appealed claiming the district court erred by

determining the shares were not marital property. On appeal, the Hendricks court

provided the historical framework quoted above and determined that the shares were

purchased with money that was irrevocably gifted to Bonnie's son and could not be

considered marital property. 681 N.E.2d at 780-82.

Although Hendricks is factually distinguishable, it provides one clear example that

monetary gifts to a minor's UTMA account are irrevocable and expenditures from a

minor's UTMA account are made without regard to the pretransfcr source of those funds.

Further, under Indiana Code. § 30-2-8.5-29(d) (2009) of the UTMA: "A deliyery,

payment, or expenditure under this section is in addition to, not in substitution for, an.d

does not affect an. obligation of a person to support the minor."

Thus, under Hendricks and the UTMA, custodial expenditures from the minor's

UTMA account do not affect a child support obligation. Any expenditure is considered an

addition to, not a substitution for, a child support obligation. See Ind. Code. § 30-2-8.5-
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29(d). Consequently, the district court erred when it ordered Clark to reimburse Bean for

gifts she made to Chelsea's UTMA account.Underth.c UTMA, Bean irrevocably

transferred money to Chelsea's UTMA account. Even though those funds could have

been utilized to pay for some of Chelsea's postsecondary education expenses, the transfer

was in addition to, not in substitution for, her obligation. Thus, Clark has no obligation to

reimburse Bean for the UTMA gifts.

Affmned in part, reversed in part, and remanded for recalculation of Chelsea's

postsecondary educational expenses under Indiana Code § 31-16-6-2.
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