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In sum, the facts set forth above establish that (1) none of the provisions set forth
in the addendum were read into the record; (2) there was no discussion at the hearing
about Lorri selling or refinancing the RB ranch property; (3) the court verbally approved
the agreement of the parties regarding division of property at the hearing as it was recited
into the record; (4) Floyd received a proposed divorce decree before it was filed and
suggested several changes be made, none of which included the sale or refinancing of the
RB ranch property; (5) the final divorce decree approved by the parties and filed with the
court does not include any reference to the sale or refinancing of the RB ranch property; -
and (6) the final divorce decree approved by the parties and filed with the court
specifically provides that "the parties have entered into an agreement which agreement
was recited into the record and is set forth above which covers a/l issues of . . . division
of real and personal property, assets, and debts." (Emphasis added.) Based on these facts,
we conclude that the addendumn language cited by Floyd was not incorporated into the

divorce decree and, thus, Floyd's motion to compel based on that language is without

metit.

Significantly, Floyd's claim would fail even if the addendum language he cited
had been incorporated into the divorce decree. The language in the addendum to which
the parties agreed does not irnpose any duty upon Lorri to sell the RB ranch property, but
instead it presents a statement of Lotri's intention to sell the RB ranch property: "[T]t is
petitioner's intention that she will sell off sufficient acreage of this-propeny that she can
retire the marital debls against the property and remove Respondent's name from any
further financial responsibility therefore." We decline Floyd's request to construe this

stipulation regarding Lorri's state of mind as a contractual obligation to sell the RB ranch

property.
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(2) Motion for Relief from Judgment

In conjunction with the Motion for Relicf from Judgment he filed with the district
court, Floyd requested the court modify the Journal Entry of Divorce Decree and
Approval of Final Settlement to impose a duty upon Lorri to sell or refinance the RB
ranch property. The district court denied the motion because (a) K.S.A. 60-1610(b)(3)
deprived the court of jurisdiction to provide the relief requested; (b) Floyd failed to
present a sufficient reason to justify relicf under K.S.A, 60-260(a); and (¢) Floyd failed to
present a sufficient reason to justify relief under K.S.A. 60-260(b).

Our review is unlimited in interpreting the statutes upon which Floyd relies for
relief. See Cooper v. Werholtz, 277 Kan. 250, 252, 83 P.3d 1212 (2004). Because the
district court has discretion to grant relief under K.S.A. 60-260, however, we will not
reverse its rulings on those claims unless we find the court has abused its discretion. In re

Marriage of Hampshire, 261 Kan. 854, 862, 934 P.2d 58 (1997).

(a) Jurisdictional Limitations Imposed by K.S.4. 60-1610(b)(3)

Whether jurisdiction exists is a question of law over which an appellate court's
scope of review is unlimited. Shipe v. Public Wholesale Water Supply Dist. No. 25, 289
Kan, 160, 165, 210 P.3d 105 (2009).

The Journal Entry of Divorce Decree and Approval of Final Settlement filed in
this case was submitted to the court in fhe form of a proposed order jointly approved by
the parties to reflect the terms and conditions of their settlement agreement, K.S.A. 60-
1610(b)(3) prohibits the district court from modifying a property settlement agreement
that has been incorporated into a journal entry unless the agreement that was incorporated
specifically authorizes the court to make such a modification or the parties subsequently

consent to the modification proposed. To that end, Floyd acknowledges that the
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settlement agreement and journal entry in this case do not authorize the court to modify

the agreement and that Lorri does not consent to the modification he seeks.

Nevertheless, Floyd argues the jurisdictional limitations imposed by K.S.A. 60-
1610(b)(3) do not deprive the court of jurisdiction in this case because his request for
relief was made pursuant to K.S.A. 60-260, which authorizes a district court to relieve a
party of any final judgment, order, or proceeding under specifically stated circumstances,
see Richardson v. Richardson, 3 Kan. App. 2d 610, 612, 599 P.2d 320, rev. denied 226
Kan. 792 (1979) ("A court is not deprived of its authority to grant relief from a final
Jjudgment under K.S.A. 60-260(b) merely because the judgment is a divorce decree

incorporating a property settlement agreement.").

Floyd is right. Because Floyd filed his motion to modify under K.S.A. 60-260, the
district court erred in determining that it did not have jurisdiction to modify the property
settlement agreement pursuant to that statute. See /n re Marriage of Larson, 257 Kan.
456, 466-67, 894 P.2d 809 (1995) (holding district court erred in concluding it lacked
jurisdiction to modify maintenance; relief might be available under K.8.A. 60-260 "'given

the proper factual setting™).

(b) Relief from Judgment Pursuant to K.§.4. 60-260(a)

Floyd argues the district court erred in denying his request for relief from
judgment pursuant to K.S.A. 60-260(a). Subsection (a) of K.S.A. 60-260 authorizes the
court, on its own initiative, to "correct a clerical mistake or a mistake arising from
oversight or omission whenever one is found in a judgment, order or other part of the
record.” Notably, the plain language of K.8.A. 60-260(a) authorizes the court to correct
only clerical mistakes; in other words, this subsection of the statute is only applicable
when the court's order fails to accurately reflect the judgment previously rendered by the
court. /[n re Marriage of Leedy, 279 Kan. 311, 315, 109 P.3d 1130 (2005).

9
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"The general rule in testing clerical errors versus judicial errors is set out in the recent
case of Wallace v. Wallace, 214 Kan. 344, 520 P.2d 1221 [(1974)]. A nunc pro func order
may not be made to correct a judicial error involving the merits, or tb enlarge the
judgment as originaily rendered, or to supply a judicial omission, or an affirmative action
which should have been, but was not, taken by the court, or to show what the court
should have decided, or intended to decide, as distinguished from what it actually did
decide. The power of the court is limited to making the journal entry speak the truth by
correcting clerical errors arising from oversight or omission and it does not extend

beyond such function, [Citation omitted.]" Book v. Everitt Lumber Co., Inc., 218 Kan.
121, 125, 542 P.2d 669 (1975).

In denying Floyd's motion, the district court determined the Journal Entry of
Divorce Decree and Apprbval of Final Settlement accurately reflected the terms and
conditions of the settlement recited into the record and the judgment ultimately rendered
by the court at the hearing on settlement, We agree. To correct what Flloyd characterizes
as the parties' alleged mistake here—failing to include a provision in the journal entry
requiring Lotri to sell or refinance the RB ranch property—would require the court to
modify the substantive terms and the legal effect of the Journal Entry of Divorce Decree |
and Approval of Final Settlement. Floyd did not request the judgment be corrected to
reflect what the court actually decided, but instead he asked the court to change its
decision. Because Floyd's request for relief does not seek modification of the journal
entry to accurately reflect the judgment actually rendered, the district court correctly
concluded it was not authorized to provide Floyd relief from the judgment pursuant to
K.S.A. 60-260(a).

(c) Relief from Judgment pursuant to K.S.A. 60-260(b)

Floyd argues the district court erred in denying his request for relief from the
judgment pursuant to both K.5.A. 60-260(b)(1) (mistake, inadvertence, surprise, or
excusable neglect) and K.S.A. 60-260(b)(6) (any reason that justifies relief other than

10
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mistake, surprise, excusable neglect, newly discovered evidence, fraud, void judgmernt, or

satisfied judgment).

K.5.4. 60-260(6)(1)

Floyd asserts the district court erred in denying him relief from judgment pursuant
to K.S.A. 60-260(b)(1) because, in this case, the parties mistakenly failed to include a

provision in the journal entry requiring Lorri to sell or refinance the RB ranch property.

K.S.A. 60-260(b)(1) authorizes the court to provide relief from a final judgment
due to mistake, inadvertence, surprise, or excusable neglect, A motion made pursuant to
this particular subscction of the statute, however, must be filed within a reasonable time |
and not more than 1 year afier the entry of the judgment or order. K.S.A. 60-260(b).

The divorce decree in this case was filed on February 26, 2008. Floyd's motion for
relief from judgment was filed on February 26, 2010. Because Floyd's request for relief
was filed more than 1 year after the entry of the judgment, it was out of time and the
district court did not err in denying Floyd's request for relief pursuant to K.S.A. 60-
260(b)(1).

K.S.A4. 60-260(5)(6)

Under K.S.A. 60-260(b)(6), a district court may relieve a party from a final
judgment for "any other reason justifying relief." Motions filed under K.S.A. 60-
260(b)(6) must be filed within a reasonable time, but are not subject to the 1-year time
limitation. K.S.A. 60-260(b).

Flovd asserts he is entitled to relief from final judgmcntﬁnder K.S.A. 60-

260(b)(6) because the divorce decree failed to settle a critical issue related 1o the division

1k
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of property: whether Lorri should be required to sell ot refinance the RB ranch property.
The district court found Floyd's reason was insufficient to justify relief from judgment
under K.S.A, 60-260(b). For the following reasons, we agree with the district court.

Floyd expressly approved the divorce decree that was jointly submitted to the
" court by the parties and ultimately filed. Thus, the crux of Floyd's K.8.A. 60-260(b)(6)

argument is that the absence of a provision in the divorce decree requiring the sale or
refinancing of the property was due to his mistake, inadvertence, or excusable neglect. In
other words, Floyd's request for relief under K.S.A. 60-260(b)(6) is identical to the time-
barred request he made for relief pursuant to K.S.A. 60-260(b)(1). But Floyd cannot use
the catchall in K.S.A. 60-260(b)(6) to circumvent the clear limitation period applicable to
K.5.A. 60-260(b)(1):

"Relief cannot be granted under [K.S.A.] 60-260(b)}(6) if the real basis for granting the
relief is one of the first three reasons listed in the statute and more than a year has gone
by. In other words, the courts will not countenance the use of [K.S.A.] 60-260(b)(6) to
avoid the limitations imposed on use of the first three grounds for relief." Wiison v.
Wilson, 16 Kan, App. 2d 651, 658, 827 P.2d 788, rev. denied 250 Kan. 808 (1992).

Given these legal principles, we find no error.

(3) Attorney Fees

Floyd asserts the district court abused its discretion when it awarded attorney fees
to Lorri. We note that Floyd's challenge to the fee award is limited to the imposition of

the attorney fees; thus, the reasonableness of the award is not an issue before the ¢ourt.

Under K.S.A. 60-1610(b)(4), the district court may award attorney fees in a
divorce action to either party as justice and equity require. Where the district court has

authority to grant attorney fees, its decision is reviewed under the abuse of discretion

12
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standard. Estate of Kirkpatrick v. City of Olathe, 289 Kan. 554, 572, 215 P.3d 561
(2009). "Judicial discretion is abused when judicial action is arbitrary, fanciful, or
unreasonable. If reasonable persons could differ as to the propriety of the action taken by
the trial court, then it cannot be said that the trial court abused its discretion. [Citation
omitted.]" Unruh v. Purina Mills, 289 Kan. 1185, 1202, 221 P.3d 1130 (2009).

In awarding attorney fees in this case, the district court stated as follows:

"This is the second attempt by Floyd to attack or modify the provisions of his voluntary
agreement. He previously filed a motion to show cause in October, 2008 which was
withdrawn by his counsel and dismissed by the Court, That motion involved the exact
same issues as are before the Court now. The Court finds that justice requires assessment

of attorneys fees incurred in the defense of Floyd's motion."

The record supports the district court's factual findings regarding successive
motions. On September 18, 2008, Floyd filed a motion requesting Lorri be ordered to
show cause why she should not be held in contempt for failing to refinance or sell the RB
ranch property as required by the divorce decree. According to the docket notes in the
record, Floyd withdrew the motion during a telephone conference held on October 15,
2008. On July 2, 2009, Floyd filed a motion requesting that the district court compel
Lorri to refinance the RB ranch property so that his name would not appear as a
responsible third party. This motion was never resolved. On February 26, 2010, Floyd
filed the present motion for the sale of the RB ranch property or, in the aliernative, relief

from the judgment of the divorce decree.

Based on the facts here, we cannot say the district court abused its discretion in

awarding attorney fees to Lorri.

As a final challenge to the award of the fees, Floyd asserts that the district court

erred in failing to take into account Floyd's ability to pay the attorney fees before
| 13
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imposing them. Although Floyd's brief refers to cases where the ability to pay was
considered, Floyd cites no authority in Kansas that requires the court to review a party's
ability to pay fees when frivolous and multiple motions are filed by the party. In the
absence of such a legal requirement, and in light of the district court's discretion to award

attorney fees in a divorce case, we find no abuse of discretion here.

(4) Appellate Attorney Fees

After oral argument, Lotri filed a motion requesting $8,146.67 in attorney fees and
other expenses incurred in this appeal on the grounds that Floyd's appeal was frivolous.

- Kansas Supreme Court Rule 7.07(c) (2010 Kan. Ct. R. Annot. 63) allows the assessment
of fees when "an appeal has been taken frivolously, or only for the purposes of
harassment or delay." A frivolous appeal is "one in which no justifiable question has been
presented and the appeal is readily recognized as devoid of merit in that there is little
prospect that it can ever succeed." Peoples Nat'l Bank of Liberal v. Molz, 239 Kan. 255,
257, 718 P.2d 306 (1986).

We agree with Lorri that some of the issues Floyd presented on appeal had little or
no merit. For the most part, however, the issues Floyd raised on appeal were whether the
district court's rulings constituted an abuse of discretion. In an unpublished opinion in
another divorce case, a panel of our court suggested that sanctions for a frivolous appeal
generally are not appropriate when reviewing a divorce court's decision for abuse of
discretion. See In re Marriage of Levins, 2007 WL 11105435, at *5 (Kan. App. 2007)
(unpublished opinion) ("[A]llegations of abuse of discretion are generally reviewable and
not frivolous."). Even when an appeal is frivolous, the award of sanctions is discretionary
under Rule 7.07(c). We conclude that an award of fees as a sanction under that rule is not

appropriate in this case.

14
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The district court's decision is affirmed, and Lorri's Motion for Appellate Costs
and Attorneys' Fees is denied.
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