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Throughout the ensuing litigation, the district court and guardian ad litem grew
understandably frustrated with the parties' ongoing animosity toward one another and
their inability to resolve parenting time and other issues on their own. Both the court and
guardian ad litem described Troy's and Kelle's relationship as dysfunctional and toxic and

voiced concern about its detrimental effect on the children.

Not surprisingly, Troy and Kelle were unable to reach any agreements through
mediation, 5o the case proceeded to trial on all issues, including the name change. During
the pretrial conference, Kelle's counsel generally inquired when the parties would be
allowed to brief anticipated legal arguments on the name change issue without
elaboration of what those arguments would entail. The court responded that it was
concerned with the more urgent issues like parenting time, so the parties could brief legal

argurnents at a later date.

The chief contested issue at trial was parenting time, so only a small portion of the
parties' testimony was specifically dedicated to Troy's request to change the children's

last narve.
When asked why he wanted the children to have his last name, Troy explained:

" just think that, I think that to be a father, to represent your children, vou know, they are
my kids, they are Kelle's kids, that they have my last name. I think of my gon too, the
bonding, when he gets older, he does have my last name. I think that's just going to be '

hurtful for him later on in life if he doesn't have his own father's last pame"

Troy reiterated during rebuttal that he thought it was important for his children to
share his Jast name so they would know he was their father since they will eventually

learn that other children have their father's last name; to avoid them being upset when
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they grow older and figure out what happened between their parents; and to enhance his
bond with his children.

Kelle, on the other hand, insisted the children should keep her last name. In
support, she explained how she gave KcAnna her last name at birth because Troy had
initially contested paternity, so it would not have made sense to give her Troy's last name.
Kelle also explained that KcAnna knew her and Kaleb's last name as Chance. Though
Kelle admitted she and Troy had discussed a name for Kaleb, she felt Troy had tried to
bully her into using the name of his choice and she ihsisted they had not reached an

agreement.

At the close of trial, the district court entered temporary orders increasing Troy's

parenting time and took all other issues under advisement.

Less than 2 weeks later, the district court entered a memorandum decision in
which it made numerous findings of fact and conclusions of law on some, but not on all
disputed issues. Relevant to this appeal, the district court denied Troy's request to change

the children's name, finding:

"Troy has asked that the narnes of the children be changed from Chance to
Keiswetter. Had there been a stable relationship from the beginning, the parties most
likely would have agreed on names. Abscnt that, one of the parents had to make a
decision, which Chance did. KeAnna knows her name and has been known as KcAnna
Chance for almost three years. The time to change her name has passed, and it would not
make much sense, nor would it be in the children's best interests, to change Kaleb's name

such that one child would be named Chance and the other Keiswetter."

Troy immediately moved to alter or amend the district court's judgment on the
name change issue, At the opening of the hearing on that motion, Troy's counsel and the

guardian ad litem noted that given the pretrial discussion, they thought they would be
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allowed to further brief the issue of the name change, so they were surprised by the
court's judgment. After all counsel noted the conflicting appellate opinions on the issue of
the court's authority to change the children's name, the court agreed to hear arguments on

Troy's motion to reconsider.

Troy and the guardian ad litem suggested the district court had not fully
considered the proper legal test for changing the children's name. Based on that test,
which is discussed below, they argued the name change would signify the extent to which
Troy Had fought to be a father to them, it would strengthen Troy's bond with them, and it
would prevent the possibility of them sharing neither parent's name should Kelle marry in

the future and change her name.

Kelle, on the other hand, insisted the district court should follow the decision in
Denk v. Tayior, 25 Kan. App. 2d 172, 958 P.2d 1172 (1998), which held a district court
could consider a name change in a paternity action only if both parents agreed to it. She
argued appellate decisions contrary to Denk were limited to unique facts not present in
this case. Even if the court found it had authority to consider the issue, Kelle asked the
court to disregard the gender-based rationales offered by Troy and the guardian ad litem,
which were not only improper considerations but were purely speculative. Kelle further
argued it would be wrong to change the children's name to signify how hard Troy had
fought for them because it would imply that Kelle had not fought for them, which was
hardly the case. Moreover, Kelle asserted Troy had failed to meet his burden of proof by
expert testimony or otherwise for the court to find that changing the children's name

would enhance Troy's bond with the children or was otherwise in their best interests,

After taking the matter under advisement to review case law and carefully
consider the parties’ arguments, the district court entered judgment granting Troy's
request to change the children's Jast name to Keiswetter. The court did not specifically

address Kelle's challenge to its authority to consider the issue in the first place. Rather,

Ln
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the district court explained that when it initially declined to change the children's last
name, it had not fully considered the parents' interests or the considerations that guide
name change decisions recognized in JN.L.M. v. Miller, 35 Kan, App. 2d 407, 413, 130
P.3d 1223 (2006).

In ordering the name change, the district court afforded heavy weight to two
considerations recognized in JN.L.M.: (1) the effect of a name change on the children's
relationship with cach parent, (2) and the motive or interests of the custodial parent. See

35 Kan. App. 2d at 413, Specifically, the district court found:

"There is no expert opinion, nor any evidence directed solely to these factors, but there is
significant evidence regarding the parties' relationships with the children, and the court
can apply its own common sense and experience over the last 34 years as an attorney
handling domestic cases and as judge. In the case of [Kelle], who has had essential
control of the children from the time of their births, a name change to Keiswetter would
probably not present a challenge to her status as a mother and her bond with the children.
However, the same ig not true of [Troy]. In spite of his consistent demands for parenting
time with the children after the parties ceased living together in July of 2008, hé has
faced one road block after another, and a pattern of interference with his visitation rights,
as limited as they were, that was unreasonable and damaging to establishing a bond with
the children, especially after Kaleb was born. Part of this was allowed by the court
because of allegations by [Kelle] of abuse towards her, which the court took seriously
until the evidence could be fully developed at ttial. The court will not repeat its findings
in its original Memorandum Decision . . ., but will add that there is no evidence that
[Troy] is abusive towards these or other children, In fact, he has successfully taught
school, coached and is now a school principal. To not change the children's names to
Keistetter is one more road block in the re]atiouship between the children and him. Such

a road block is not in the best[ ] interests of the children nor in [Troy's] interests,"

These considerations were again highlighted by the district court in summing up its
decision, where it reiterated that it had "given heavy weight to [these two] factors . . . as

the control issue in this case is paramount.

a7/22
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The district court also considered other factors that JN.L.M. identified as helpful
in applving the best interests test. See 35 Kan. App. 2d at 413. For example, the court
found that given their young age, the children had not had a real opportunity to use the
name Chance, and, although KcAnna may know her full name, the court did not feel a
change to Keiswetter would present much difficulty. The court explained that when it
previously reached the opposite conclusion, it had not fully considered the issue because,
"at the time it was more of a collateral issue that was overwhelmed by the
contentiousness of the primary issue regarding parenting time." The court also felt that
the name change would not cause insecurity or a lack of identity for the children,

explaining:

"If anything, stability may be promoted by changing the name to Keiswetter in that under
current social convention, a man rarely changes his surname to that of his wife; but it still
happens quite frequently that a wife changes her name to that of her husband. If the
children's surnames of Chance remained, it would leave Kaleb and KcAnna with a

surname that neither parent has."”

However, the court gave only minor weight to this factor, acknowledging it was

speculative. Kelle appeals from that decision.

Troy also argues his petition can be reasonably construed as stating two claims for
relief: (1) a paternity action under the KPA, K.S.A. 38-1130; and (2) a petition for name
change under K.S.A. 60-1402. In support, he notes that only a short and plain statement
of a claim showing entitlement to relief is reqﬁired by Kansas' notice pleading statute.
See K.S.A. 2010 Supp. 60-208(a). Troy also cites case law recognizing that a court looks
through form to substance when measuring the sufficiency of a pleading's allegations.
See Kelley v. Lee, 204 Kan. 317, 319, 461 P.2d 806 (1969).
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Indeed, Troy generally averred in his petition that he was requesting to change
KcAnna's last name to Keiswetter and that he and Kelle had agreed on a specific name
for their unborn son, However, it does not appear necessary for us to decide whether
these averments were sufficient to state a claim for name change under K.S.A. 60-1402,
because there is an alternative basis for concluding Troy's petition did not properly
commence an action to change the children's Jast name pursuant to K.S.A. 60-1401 e¢
seq., i.e., it was not filed in the proper county. K.S.A. 60-1402(a) provides only that a
petition for name change may‘be filed in the county in which the petitioner resides. Troy
filed his petition in Rooks County, not Phillips County, where Troy admitted in his
petition that KcAnna was residing with Kelle. Moreover, their son had not even been
born. Thus, Troy's petition could not be reasonably construed as properly stating a claim
as his son's next friend for a name change under the provisions K.8.A. 60-1402.
Accordingly, we must reject Troy's argument that his petition can be reasonably
interpreted as requesting to change the children's last name under the authority of K.S.A.
60-1401 er seq.

Troy further argues that the 60-1402 action was properly joined with his cause of
action for relief under the KPA. In support, Troy notes that K.S.A. 2010 Supp. 38-
1116(a) specifically provides that an action brought under the KPA "may be joined with
an action for divorce, annulment, separate maintenance, support, or adoption.”
Nonetheless, he argues that since K.S.A. 2010 Supp. 38-1116(a) does not state that those
are the only actions that may be joined, it was proper to join with an action for name
change under K.S.A. 60-1401 ef segq.

However, Troy cites no authority for his permissive joinder argument, and he
wholly disregards the statutory construction maxim expressio unius est exclusio alterius,
which means that the inclusion of one thing implies the exclusion of another. In In re
Marriage of Killman, 264 Kan. 33, 955 P.2d 1228 (1998), our Supreme Court applied

that maxim to conclude that where the legislature granted specific authority to a district
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court in a divorce action under K.5.A. 1996 Supp. 60-1610. to determine issues of child
support, education, custody, and restoratidn of a former spouse's name, the district court
lacked statutory authority to change a child's name in the divorce action. 264 Kan. at 42-
- 43. That same reasoning can be applied here to conclude that even if Troy had properly
stated a cause of action to change the children's last name under K.S.A. 60-1402(a),
K.S.A. 2010 Supp. 38-1116(a) would not permit joinder of that action with his paternity

action.

We also disagree with Troy's remaining suggestions that the district court could
consider the issue based on other inapplicable authority. For example, he discusses
actions permissibly taken by a court of equity, but the district court was not sitting as a
court of equity in this case. He also cites to a district court's authority to change a child's
name under K.S.A. 59-2118(a) (part of the Kansas Adoption and Relinquishment Act),

but that Act was not invoked here.

Troy also argues that even if he had not explicitly raised the name change issue in
his petition, Kelle either impliedly consented to the district court's consideration of it or
she waived any challenge to the court's consideration of the issue by failing to object
when the name change was discussed at pretrial or when evidence on that issue was
introduced at trial. In support, Troy properly notes that when issues not raised by the
pleadings are tried by express or implied consent of the parties without a
contemporaneous objection, they shall be treated in all respects as if they had been

properly pled.

However, Troy's waiver and trial-by-consent arguments miss at least two
important points. First, parties cannot confer jurisdiction or statutory authority upon a
district court where none exists. See State v. Elliort, 281 Kan. 583, 588, 133 P.3d 1253
(2006) (Parties cannot confer subject matter jurisdiction by consent, waiver, or estoppel.

Nor can parties convey jurisdiction on a court by failing to object to its lack of
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jurisdiction.). Second, Troy's suggestion that Kelle impliedly consented to the court's
consideration of his request to change the children's last name is contrary to the record.
Kelle challenged the court's jurisdiction to consider Troy's request for a name change in
her answer, She also generally alerted the court to anticipated legal arguments on the
issue of the name change during the pretrial conference. However, the court indicated it
was concerned with more pressing issues and would allow the parties to brief the issue at

a later date.

For the foregoing reasons, we disagree with Troy's arguments that we can find the
district court had authority to consider his request to change the children's last name

independent of resolving the conflict between appellate cases that have decided the issuc.

For the reasons set out in Stabel v. Meyer, we find that under these circumstances
the district court did not have the statutory authority to change the last name of the
children. Having so ruled, it is not necessary to review further the factual finding made

by the district court in support of its ruling.

Reversed.
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