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FACTS

Daniel Eisenbrandt and Laura Eisenbrandt, n/k/a Hallacy were divorced in 1998,
and a separation agreement was approved by the district court. The separation agreement
provided for joint custody of their daughter, M.J.E., with primary residential custody
going to Hallacy. This plan has workcd well for 12 years, and M.J.E. has grown into a

mauire., intelligent, active, and trusted 14 year old.

On March 30, 2010, Eisenbrandt filed a motion to change primary residency and
child support regarding M.J.E. Eisenbrandt claimed a material change in the

circumstances of the parties because M.J.E., who is 14, had requested to live with him.

At the heart of the Eisenbrandt's request is M.J.E.'s recent desire to become more
involved in her father's Pentecostal faith. M.J.E has attended the Pentecostal church with
her father every week that he has had custody of her for the last 10 years. Her mother,
Hallacy, does not share the Pentecostal faith. M.J.E. has attended Catholic church and a
Methodist church with Hallacy. Eisenbrandt argues that now that M.J.E has expressed a
desire to become more involved with his church; the parenting arrangement in existence
prohibits M.J.E. from attending all the church services at the Pentecostal church, The
Pentecostal church holds services every Wednesday evening, every Sunday morning, and
every Sunday evening. Therefore, the existing parenting arrangement causes MLJ.E. to
miss several church services every month. Although Hallacy has not done anything to
discourage M.J.E.'s involvement in the Pentecostal church, and in fact attended her
baptism, Eisenbrandt argues that M.J.E. should be able to attend services and grow up in

a home that supports her faith in compliance with her wishes.

After a hearing, which included a long conversation between M.J.E. and the
district court-held privately in chambers, the court denied Eisenbrandt's motion. The

district court ruled that it is in M.J.E.'s best interest to continue to primarily reside with
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Hallacy. However, the court did allow a modification to the parenting schedule which
had been requested by Eisenbrandt and apprdved by Hallacy, él.lowing Eisenbrandt
additional time with M.J.E. through alternating Wednesday and Sunday evenings to allow

her to attend more church services.

On appeal, Eisenbrandt argues that the district court abused its discretion when it
ruled that M.J.E. should continue to ptimarily reside with Hallacy. He maintains that the
district court incorrectly analyzed the applicable child custody statutory factors in its
decision. Furthermore, Eisenbrandt claims that the district court failed to consider

M.J.E.'s strong religious beliefs when making the custody determination.

‘THE STANDARD OF REVIEW IN THIS CASE IS WHETHER THE DISTRICT COURT ABUSED [T8
DISCRETION.

‘When there is a custody issue between parents, our primary concern is always the
welfare and best interests of the child. ""The trial court is in the best position to make the
inquiry and determination, and in the absence of abuse of sound judicial discretion, its
judgment will not be disturbed on appeal. [Citations omitted.]™ In re Marriage of
Rayman, 273 Kan. 996, 999, 47 P.3d 413 (2002); see In re Marriage ofNé[mn, 34 Kan.
App. 2d 879, 883, 125 P.3d 1081, rev. denied 281 Kan. 1378, cert. denied 549 U.8. 954
(2006).

"Judicial discretion is abused when judicial action is arbitrary, fanciful, or
unreasonable. If reasonable persons could differ as to the propriety of the action taken by
the trial court, then it cannot be said that the trial court abused its discretion. [Citation
omitted.]" Unruh v. Purina Mills, 289 Kan. 1185, 1202, 221 P.3d 1130 (2009).

"[An appellate court's] function is not to delve into the record and engage in the
emotional and analytical tug of war between two good parents over [their child]. The

district court [is] in a better position to evaluate the complexities of the situation and to
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determine the best interests of the child. Unless we were to conclude that no reasonable
judge would have reached the result reached below, the district court's decision must be
affirmed.” In re Marriage of Bradiey, 258 Kan. 39, 45, 899 P.2d 471 (1995).

Eisenbrandt bears the burden to establish that the district court abused its
discretion in denying his motion. Harsch v. Miller, 288 Kan. 280, 293, 200 P.3d 467
(2009). In reviewing a decision on a motion to change custody of a child, the appellate
court should only look to evidence supporting the decision of fhe trial court and
determine if there was an abuse of discretion. Jn re Marriage of Whipp, 265 Kan. 500,
502, 962 P.2d 1058 (1998).

Eisenbrandt argues that the traditional abuse of discretion standard of review
should not be used in this case. In support, he cites /n r¢ Marriage of Kimbrell, 34 Kan.
App. 2d 413, 419-20, 119 P.3d 684 (2005), which states that a district court's discretion is
limited if a constitutional or statutory right has been violated. In such cases, there is a
need for greater articulation by the district court of its reasons. Eisenbrandt claims that
M.J.E.'s constitutional right to freely practice her religion has been violated and,
therefore, the district court was required to specifically set forth how M.J.E.'s best
interests were protected by leaving the current parenting plan in place "disallow[ing] her
to fully live her faith,"

However, M.J.E.'s right to freely practice her religion is not impinged by the
district court's decision to keep primary residency with Hallacy. M.J.E. may continue to
practice her religion as she sees fit, but she must do so while primarily residing with
Hallacy. The standard of review, therefore, remains whether there was an abuse of

discretion by the district court.
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To justify a modification of custody, Eisenbrandt has the burden of proof to establish a
material change in circumstances.

~ Although the district court determines a child's residency in accordance with the
best interests of the chjld,.K.S.A. 2010 Supp. 60-1610(a)(3)(B), the burden of proving a
change of circumstances sufficient to justify a modification of the divorce decree's
custody award of the child rests upon the party requesting the change. Bergen v. Bergen,
195 Kan. 103, 105, 403 P.2d 125 (1965). In order to change primary residency, the
movant must show that there has been a material change in circumstances. K.$.A. 2010
Supp. 60-1610(a)(2). A material change of circumstances has no precise definition, but it
requires consideration of a variety of factors and circumstances and must be of a
substantial and contiriuing nature as to make the terms of the initial decree unreasonable.

In re Marriage of Nelson, 34 Kan. App. 2d at 887,

The sole reason for a change of residency stated in Eisenbrandt's motion was that
M.J.E. was "now fourteen (14) years old and has expressed her desire to maintain her
primary residence with her father." Although it was further developed at the hearing that
the reason for her desire was to become more involved in her religion, the underlying

reason for Eisenbrandt's motion was because M.J.E. said she wanted to live with him.

K.S.A. 2010 Supp. 60-1610(a)(3)(B) lists a variety of factors for a district court to
consider when determining the proper residency for a child. The statutory factors

applicable in this case include, but are not limited to:

"(ii) the desires of the child's parents as to custody or residency;

"(iii) the desires of the child as to the child's custody or residency;

"(iv) the interaction and interrelationship of the child with parents, siblings and
‘any other person who may significantly affect the child's beét_ interests;

"(v) the child's adjustment to the child's home, school and community;
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"(vi) the willingness and ability of each parent to respect and appreciate the bond
between the child and the other parent and to allow for a continuing relationship between
the child and the other parent.”

In addition to these factors, Eisenbrandt argues that because K.8.A. 2010 Supp.
60-1610(a)(3)(B) states that a district court is not limited to the enumerated factors in the
statute, a court may consider all relevant factors. Eisenbrandt believes that the district
court should have also considered M.J.E.'s religion, a factor that he feels weighs in his
favor to be awarded primary residential custody. According to Eisenbrandt, Kansas law
does not prohibit courts from considering religion when making a child residency

decision.

Religion cannot be the primary factor in a custody determination.

Although Eisenbrandt argues that several other states have statutes that
specifically allow courts to utilize religious beliefs in determining the best interests of the
child, Kansas does not have such a statute, Therefore, the only guidance available is
Kansas case law which states that religion cannot be the primary factor in a custody

determination.

The Kansas Supreme Court has made it clear that religion is not to be the basis for
denying parental custody. See Beebe v. Chavez, 226 Kan. 591, 602-03, 602 P.2d 1279
(1979) (reversing the district court's change of custody based upon the mother's’
unorthodox religion, citing prior case law prohibiting courts from using religion as a basis
for child custody decisions);' Sinclair v. Sinclair, 204 Kan, 240, 242, 244, 461 P.2d 750
(1969) (although religious views and practices cannot be considered, the subsequent
actions may be considered if they are a result of the parent's religious views and practices
and result in actual harm to the children); Jackson v. Jackson, 181 Kan. 1, 9,309 P.24
705 (1957) ("[I]n a dispute relating to custody, religious views afford no ground for
depriving a parent of custody who is otherwise qﬁaliﬁed.'").
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Panels of this court have likewise dealt with religion as a basis for child custody
decisions. In Anhalt v. Fesler, 6 Kan. App. 2d 921, 636 P.2d 224 (1981), the district court
ordered a change of custody from the mother to the father because the children were not
attending church while in the mother's custody. On appeal, a panel of this court stated
that "[r]eligion and church attendance, although factors to be considered, are not alone

sufficient to determine the best interests of minor children." 6 Kan. App. 2d at 923.

This court again took up the issue of religion in a child custody case in Harrison v.
Tauheed, 44 Kan. App. 2d 235, 235 P.3d 547 (2010). The father in Harrison appealed
after the district court awarded primary residential custody of the child to the mother. The
father argued that the district court should have considered the mother's religious beliefs
when making the custody determination. On appeal, the Harrison court summarized
Kansas case law on the issue, stating that "a parent's religious beliefs and practices may
not be considered by the trial court as a basis to deprive that parent of custody unless

~ there is a showing of actual harm to the health or welfare of the child caused by those
religious beliefs and practices.” 44 Kan. App. 2d at 249. It found that the child was not
actually harmed by the mother's religious beliefs and that the district court did not abuse
its discretion in awarding primary residential custody to the mother. 44 Kan. App. 2d at
249-51.

Based upon the foregoing, if this were an initial custody determination, the district
court Wou.ld not have been able to deny custody to Hallacy solely because she is Catholic
or deny custody to Eisenbrandt solely because he is Pentecostal. Each parent has an equal
right to familiarize and instruct the child in his or her religion. Likewise, it is reasonaﬁle
to conclude that religion should not be a primary factor in removing Hallacy as the |

custodial parent because she does not share her daughter's Pentecostal faith.
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Eisenbrandt further argues his point by citing to K.S.A. 60-1616(a), which lists a
child's moral health as a factor courts should consider when denying a parent reasonable
parenting time. He reasons that religion should be considered part 6f the moral health
evaluation, However, Eisenbrandt ignores the fact that K.5.A. 60-1616(a) only serves to
deny a parent reasonable parenting time when a child's moral health is seriously
endangered. Nothing in the record suggests that M.J.E.'s moral health is seriously

endangered due to Hallacy's religious beliefs and practices.

In this case, religion comes into play only as the stated reason for the child's desire
to live with one parent over the other. This does not justify adding the reason for the
request, in this case religion, as an additional factor under K.S.A. 2010 Supp. 60-
1610(a)(3)B). The "desires of the child" factor should not be given any more weight or
any less weight based npon its reason. Reasons for a child's request to live with one
parent over another, particularly during the early teenage years, will vary widely and may
be compelling. But regardiess of the reason, the desire of the child is simply one factor

among several for the district court to consider.

The district court did not abuse its discretion in finding that Eisenbrandt's motion should
be denied. :

Despite Eisenbrandt's contentions, the district court did analyze each applicable

factor in determining the best interests for M.J.E. with regard to her primary residence.

The district court set forth its reasoning on each factor in its memorandum
decision, It started by recognizing that M..T J. had resided with Hallacy for 1] years and
that this was the first contact the parties have had with the court since their divorce in
1998. The district court noted that the first applicable factor, the desires of the parents,
was not helpful, because both parents want primary residency. The next factor, the

desires of the child, weighs in favor of primary residential custody with Eisenbrandt
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because M.J.E. wished to be more involved with her father's church. The court then
analyzed the third applicable factor, M.1.E.'s interaction and interrelationship with
parents and siblings. The district court found that M.LE. has positive interactions with
step-siblings in both homes and has a half-sibling in Hallacy's home. Next, the court
looked at M.J.E.'s adjustment to her home, school, and community. It noted that M.J.E. is
well-adjusted in her current setting with Hallacy. She is an honor student and is active in
several sports. Finally, the district court looked at each parent's ability to respect the other
parent's bond with M.J.E. and allow for a continuing relationship. The court found that
each parent has respected the other's bond with M.J.E. and allowed a continuing
relationship. Both parents support M.J.E."s choice of faith. In conclusion, the court
determined the only factor supporting a change of MLLE.'s primary residency was her
desire to live with Eisenbrandt and that consideration was not sufficient enough to

outweigh all the other factors.

While Eisenbrandt does not agree with the district court's conclusions, the
applicable standard of review for these decisions is abuse of discretion. In order to find
for Eisenbrandt, this court would have to find that no reasonable judge would have made

the same decision.

In analyzing the district court's decision to keep primary residential custody with
Hallacy, the district court came to a reasonable conclusion. The brunt of Eisenbrandt's
argument is that M.IE. is not allowed to fully partake in her Pentecostal religious beliefs
because M.J.E. primarily resides with Hallacy. However, this focus on Eisenbrandt's
religious prefereﬁce ignores Hallacy's desire to raise M.J.E. in a different religion or
perhaps with less emphasis on religion. If the district court were to grant Eisenbrandt's
request for primary residential custody, it would imply that Eisenbrandt's strong religious
convictions are more important than Hallacy's. Additionally, the district court noted in its
decision that if Eisenbrandt were given primary residential custody, Eisenbrandt would

then grant Hallacy the same parenting time as Eisenbrandt currently receives. Ironically,
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this swap of parenting time would provide no additional benefit for M.J.E. to practice her
religion because M.J.E. would be at Hallacy's residence on alternating Sundays and
Wednesdays, thus missing those services with Eisenbrandt. Overall, with M.J.E.'s desire
as the only factor in favor of a primary residency change, the district court did not abuse
its discretion in deciding that primary resi.déncy should stay with Hallacy. It further took
M.J.E.'s desires into account by adjusting the visitation schedule to allow her time to

attend more church services with her father.

Finding no abuse of discretion, the district court's decision to deny Eisenbrandt's

motion and keep primary residential custody with Hallacy is affirmed.

Affirmed.
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